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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 


applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), The Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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(No. 19,340) 


In re JIM E. BEASLEY and ED SHELTON. HPA Docket No. 88. Decided 
August 3, 1979. 


Consent order 


Respondents have consented to issuance of the order herein against them for violating the 
Act in connection with the showing and exhibition of a sored horse. Respondent 
Beasley is assessed therefor a civil penalty of $800.00 and respondent Shelton is 
assessed therefor a civil penalty of $600.00. 


Patricia V. Fettmann, for complainant. 
John Bolton, III, Montgomery AL, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act as amended (15 U.S.C. 1821 et 
1159 





1160 HORSE PROTECTION ACT 
Cite as 38 A.D. 1159 

seq.), instituted by a complaint filed by the Administrator of the Animal 
and Plant Health Inspection Service, United States Department of 
Agriculture, charging that the respondents have violated the Horse Pro- 
tection Act as amended. This consent order has been entered into be- 
tween the parties under authority of the applicable Rules of Practice (7 
CFR 1.138). 


Respondents admit the jurisdictional allegations of the complaint, but 
neither admit nor deny the remaining allegations of the complaint, and 
consent to the issuance of a specified order containing findings of fact, 
conclusions and assessing a civil penalty of $800.00 against the re- 
spondent Jim E. Beasley, and $600.00 against the respondent Ed Shel- 
ton, based upon the allegations in the complaint. The Consent Order is to 
become effective on the day upon which it is served on respondents. 
Complainant agrees to the entry of this Consent Order. 


FINDINGS OF FACT 


1. Respondent, Jim E. Beasley, is an individual residing in Athens, 
Alabama. 


2. At all times material herein, respondent, Jim E. Beasley, was co- 
owner of the horse known as “Sue’s Ebony.” 


3. Respondent, Ed Shelton, is an individual residing in Athens, Ala- 
bama. 


4. Atall times material herein, respondent, Ed Shelton, was co-owner 
of the horse known as “Sue’s Ebony.” 


5. On or about May 6, 1977, at the 8th Annual Jubilee Horse Show, 
Decatur, Alabama, the respondents, as owners, allowed the horse “Sue’s 
Ebony,” to be entered, shown, and exhibited in Class No. 1, as Entry No. 
64, while said horse was determined to be “sore” by United States 
Department of Agriculture veterinarians, as that term is defined in the 
Act and regulations. When examined by United States Department of 
Agriculture veterinarians, said horse was determined to exhibit ab- 
normal sensitivity to palpation in the pastern area of its forelegs and in- 
flammation and abnormal thermal patterns upon examination by 
thermovision. 





MARION W. FORE, JR. 
Cite as 38 A.D. 1161 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of a Consent Order, the following or- 
der is issued. 


Respondent Jim E. Beasley is assessed a civil penalty of $800.00, and 
respondent Ed Shelton is assessed a civil penalty of $600.00, which shall 
be payable by certified check or money order to the Treasurer of the 
United States and forwarded to Patricia Fettmann, Office of the Gen- 
eral Counsel, Room 2014, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty (30) days from the 
date this order becomes effective. 


This Order shall become effective on the day upon which service of 
this Order is made upon respondents. 


(No. 19,341) 


In re MARION W. FORE, JR., and JOE WEBB. HPA Docket No. 86. De- 
cided August 3, 1979. 


Withdrawal and termination of complaint 
Alexandra Maravel, for complainant. 


Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


Motion having been made by the complainant to withdraw the com- 
plaint filed herein on September 20, 1978, asserting that pursuit of this 
action will not effectuate the purposes of the Act, it is hereby ordered 
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that the complaint herein is now withdrawn and the action is ter- 
minated. 





(No. 19,342) 
In re JANICE WEBB. HPA Docket No. 95. Decided August 21, 1979. 


Consent order 


Respondent has consented to issuance of the order herein against her for violating the Act 
in connection with the showing and exhibition of a sored horse. Respondent is 
assessed therefor a civil penalty in the amount of $2,000.00. 


Patricia V. Fettmann, for complainant. 
Charles R. Terry, Morristown, TN, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed by the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, alleging 
that the respondent had violated the Act. This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (9 CFR 12.1; 42 FR 10959 and 7 CFR 
1.138; 42 FR 745). 


The respondent admits the jurisdictional allegations contained in 
paragraph I of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, and consents and agrees for the purpose of 
settling this proceeding to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Janice Webb, hereinafter referred to as the respondent, is an 
individual whose mailing address is P.O. Box 7098, Roanoke, Virginia 
24019. 





MISCELLANEOUS 1163 
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(b) Respondent, at all times material herein, was the owner of the 
horse known as “Duke’s Counselor” which was shown and exhibited on 
March 31, 1978, at the Walking Horse Trainer’s Show in Louisville, Ken- 
tucky, while said horse was “sore”, in violation of section 5 (2) (D) of the 
Horse Protection Act (15 U.S.C. 1824 (2) (D) ). 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent is assessed a civil penalty of $2000 which shall be payable 
to the Treasurer of the United States by certified check or money order, 
and forwarded to Patricia V. Fettmann, Office of the General Counsel, 
United States Department of Agriculture, Room 2014, South Building, 


Washington, D.C. 20250, within thirty (30) days from the date this or- 
der becomes effective. 


This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall become effective the day upon which service 
of this order is made upon respondent. 


DISMISSAL — ON MOTION OF COMPLAINANT 


(No. 19,343) 
In re PREACH FLEMING. HPA Docket No. 55. In order issued August 31, 
1979, by John A. Campbell, Administrative Law Judge. 
(No. 19,344) 


In re JOHN L. ROBBINS. HPA Docket No. 73. In order issued July 30, 
1979, by Victor W. Palmer, Administrative Law Judge. 





HORSE PROTECTION ACT 
Cite as 38 A.D. 1164 


(No. 19,345) 


In re MONROE PLEMMONS. HPA Docket No. 56. In order issued Sep- 
tember 4, 1979, by William J. Weber, Administrative Law Judge. 
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(No. 19,346) 


In re EDWIN H. ANGERHOFER. P&S Docket No. 5627. Decided September 
6, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violations of the 
Act and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations, and re- 
spondent is suspended as a registrant under the Act for 15 days and thereafter until 
no longer insolvent. 


Kahan and Schwartz, for complainant. 
Mike Ronayne, Aberdeen, S D, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Edwin H. Angerhofer, hereinafter referred to as the respondent, is 
an individual whose mailing address is P. O. Box 1972, Aberdeen, South 
Dakota 57401. 


2. Respondent, at all times material herein, was: 





EDWIN H. ANGERHOFER 1167 
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(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, in connection with his operations under the Act, shall 
cease and desist from: 


1. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act and the 
regulations without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and regulations; 


2. Issuing checks or drafts in payment for livestock without having 
and maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented for 
payment; and 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions under the Act, including: (1) 
monthly reconciliations of his bank accounts; (2) a current accounts 
receivable and livestock inventory ledger; and (3) an accounts, notes and 
mortgages payable ledger. 


Respondent is suspended as a registrant under the Act for fifteen (15) 
days and thereafter until he demonstrates that he is no longer insolvent, 
and that he has complied with the bonding requirements under the Act 
and regulations. When respondent demonstrates that he is no longer in- 
solvent and that he has complied with the bonding requirements under 
the Act and regulations, a supplemental order will be issued in this pro- 
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ceeding terminating the suspension, after the expiration of the fifteen 
day period. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not 
effectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 





(No. 19,347) 


In re MANUEL KARP, HERBERT HOFFMAN, BRYANT RICHMOND, and 
MORRIS SALTER, P&S Docket No. 5577. Decided September 7, 1979. 


Consent order 


Respondents Manuel Karp and Bryant Richmond have consented to issuance of a cease and 
desist order against them for violating the Act ane regulations in connection with 
their operations as a packer thereunder as found herein. Respondents are ordered to 
cease and desist from said violations. 


Rodney J. Streff and Jory M. Hochberg, for complainant. 
Jerry Nemer, Los Angeles, CA, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards-AMS, United States 
Department of Agriculture, alleging that respondent Bryant Richmond 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 


Respondent Manuel Karp admiis the jurisdictional allegations in para- 
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graph I of the Complaint and Notice of Hearing, as those allegations per- 
tain to said respondent and to Atlas Packing Company, and specifically 
admits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding for this purpose only, to the entry of this decision. 


Respondent Bryant Richmond admits the jurisdictional allegations in 
paragraph I of the Complaint and Notice of Hearing, as those allegations 
pertain to said respondent and to Atlas Packing Company, and specifi- 
cally admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing and 
further procedure, and consents and agrees, for the purpose of settling 
this proceeding and for this purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Manuel Karp is an individual whose address is 23443 Berdon 
Street, Woodland Hills, California 91367. 


(b) Respondent Karp was, during the period from March 1973 
through on or about July 10, 1974: 


(1) Responsible, with respondents Herbert Hoffman and Bry- 
ant Richmond, for the direction, management and control of the oper- 
ations of Atlas Packing Company, a company which was a packer subject 
to the provisions of the Act during all or part of the period March 1973 
through September 1975. 


(2) Respondent Karp was responsible, from on or about July 
10, 1974 through on or about the beginning of May, 1975, for the direc- 
tion, management and control of the sale of meat by Atlas Packing Com- 


pany. 


2. (a) Respondent Bryant Richmond is an individual whose address is 
10548 Wellworth Avenue, Los Angeles, California 90024. 


(b) Respondent Richmond, during the period from March 1973 
through on or about July 10, 1974, was: 


(1) Part owner of the Atlas Packing Company; 
(2) Vice-President of Atlas Packing Company; and 
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(3) Responsible, with respondents Karp and Hoffman, for the 
direction, management and control of the operations of the Atlas Pack- 
ing Company. 


(c) Respondent Richmond was responsible with respondent Karp 
during the period from on or about July 10, 1974, to on or about May 1, 
1975, for the direction, management and control of the operations of 
Atlas Packing Company. 


3. (a) Atlas Packing Company was a California corporation with 
principal place of business located at 3501 East Vernon Avenue, Los 
Angeles, California 90058. 


(b) Atlas Packing Company, at all times material herein, was: 


(1) Engaged in the business of manufacturing and preparing 
meat and meat food products for sale and shipment in commerce; and 


(2) A packer within the meaning of and subject to the pro- 
visions of the Act. 


CONCLUSIONS 


Respondents have admitted the jurisdictional facts and the parties 
have agreed to entry of this decision, and it will therefore be entered. 


Respondents, as individuals or as officer, director, agent, employee, 
owner or operator of any packer subject to the Act, and their agents and 
employees, either directly or through any corporate or other device, in 
connection with the purchase, sale, or distribution of livestock, meat, or 
meat food products, are ordered to cease and desist from directly or 
indirectly: 


(1) Attempting to enter into, entering into, continuing, cooperating in 
or carrying out any conspiracy, agreement, arrangement or under- 
standing with an officer, agent, director, or employee of any customer or 
prospective customer which involves the offering or giving by re- 
spondent of any money, or any gift of more than nominal value, to or for 
the benefit of any such officer, agent, director, or employee of the custo- 
mer or prospective customer based upon or related to the purchase of 
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livestock, meat or meat food products by such customer or prospective 
customer from respondent. 


(2) Attempting to induce or cause, inducing or causing, and accepting 
or receiving favored treatment or undue preference or advantage, re- 
lated to the purchase, sale or marketing of livestock, meat or meat food 
products, in commerce, from any customer or prospective customer 
based on the offering or giving by respondent, his officers, agents, direc- 
tors, employees or brokers who represent him, of money or any gift or 
service of more than nominal value to or for the benefit of any customer, 
prospective customer, or their officers, agents, directors, or employees. 


(3) Making or offering to make brokerage commission payments to 
anyone unless lawful brokerage services are actually rendered by the 
recipient of such commission payments. 


(4) Selling or otherwise transferring to any packer or other person any 
article, or engaging in any course of business, for the purpose of or with 
the effect or restraining commerce or apportioning purchases or sales of 
livestock meat or meat food products in commerce. 


The provisions of this order shall become effective on the first day 
after service of this order on the respondents. 


Copies of this decision will be served upon the parties. 





(No. 19,348) 


In re PRESTIGE FOODS, INC., d/b/a RAYMOND MEAT COMPANY, WILLIAM 
ALTSHULER, and MORRIS SALTER. P&S Docket No. 5578. Decided 
September 7, 1979. 


Consent order 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a packer thereunder 
as found herein. Respondents are ordered to cease and desist from said violations, 
and respondents are jointly and severally assessed a civil penalty of $1,500.00. 


Rodney J. Streff and Jory M. Hochberg, for complainant. 
Milton B. Miller, Los Angeles, CA, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards-AMS, United States De- 
partment of Agriculture, alleging that the respondents violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent Prestige Foods, Inc., d/b/a Raymond Meat Co., and 
respondent William Altshuler admit the jurisdictional allegations in 
paragraph I of the Complaint and Notice of Hearing and specifically ad- 
mit that the secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Prestige Foods, Inc., d/b/a Raymond Meat Company, herein- 
after referred to as respondent Raymond, is a California corporation 
with its principal place of business located at 1205 West Olympic Blvd., 
Montebello, California 90640. 


(b) Respondent Raymond, at all times material herein, was en- 
gaged in the business of manufacturing meats and meat food products 
for sale and shipment in commerce. 


(c) Respondent Raymond, at all times material herein, was a 
packer within the meaning of and subject to the provisions of the Act. 


2. (a) William I. Altshuler, a/k/a Bill Berry, hereinafter referred to as 
respondent Altshuler, is an individual whose address is 17211 Rancho 
Street, Encino, California 91316. 


(b) Respondent Altshuler at all times material herein was the 
president of Prestige Foods, Inc., d/b/a Raymond Meat Company and 
was responsible for the direction, management and control of the opera- 
tions of respondent Raymond. 





PRESTIGE FOODS 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to its entry, this decision will be entered. 


Respondent Prestige Foods, Inc., d/b/a Raymond Meat Company its 
officers, directors, agents and employees and William I. Altshuler, as an 
individual, or as an officer, director, agent, employee owner or operator 
of any packer, and his agents or employees, directly or through any cor- 
porate or other device, in connection with the purchase, sale or distribu- 
tion of livestock, meat, or meat food products, shall cease and desist 
from directly or indirectly: 


(1) Attempting to enter into, entering into, continuing, cooperating in 
or carrying out any conspiracy, agreement, arrangement or understand- 
ing with any officer, agent, director, or employee of any customer or 
prospective customer which involves the offering or giving by respond- 
ents of any money, or any gift of more than nominal value to or for the 
benefit of any such officer, agent, director, or employee of any customer 
or prospective customer based upon or related to the purchase of live- 
stock, meats, or meat food products by such customer or prospective cus- 
tomer from either respondent. 


(2) Attempting to induce or cause, inducing or causing, and accepting 
or receiving favored treatment or undue preference or advantage, re- 
lated to the purchase, sale, or marketing of livestock, meat, or meat food 
products, in commerce, from any customer or prospective customer 
based on the offering or giving by either of the respondents, their of- 
ficers, agents, directors, employees or brokers who represent them, of 
money or any gift or service of more than nominal value to or for the 
benefit of any customer, prospective customer, or their officers, agents, 
directors, or employees. 


(3) Making or offering to make brokerage commission payments to 
anyone unless lawful brokerage services are actually rendered by the re- 
cipient of such commission payments. 


(4) Selling or otherwise transferring to any packer or other person, 
any article, or engaging in any course of business, for the purpose of or 
with the effect of restraining commerce or apportioning purchases or 
sales of livestock, meat, or meat food products in commerce. 
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(6) Failing to pay, when due, the full purchase price of livestock, meat 
or meat food products purchased in commerce. 


In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ) re- 
spondent Prestige Foods, Inc., d/b/a Raymond Meat Company and 
William I. Altshuler are jointly and severally assessed a civil penalty of 
$1,500.00. 


The provisions of this Order shall become effective on the first day 
after service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 19,349) 


In re SPICER LIVESTOCK, INC., a Corporation, and M. F. SPICER, an 
Individual. P&S Docket No. 5622. Decided September 7, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a dealer and market 
agency thereunder in the issuance of insufficient funds checks in purported pay- 
ment for livestock purchases. Respondents are ordered to cease and desist from said 
violations. Further, the corporate respondent is suspended as a registrant under the 
Act for 45 days and thereafter until no longer insolvent. And the individual 
respondent, M. F. Spicer, is assessed a civil penalty of $1,000.00. 


Kahan and Schwartz, for complainant. 
Reed Hillen, Tupelo, MS, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the respondents willfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provision 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 
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The respondents admit the jurisdictional allegation in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Spicer Livestock, Inc. hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business in 
Tupelo, Mississippi, and whose mailing address is North Commerce 
Street, Ext., Tupelo, Mississippi 38801. 


2. The corporate respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce, for its own account; and 


(b) Registered as a dealer to buy and sell livestock, in commerce. 


3. M. F. Spicer, hereinafter referred to as the individual respondent, 
is an individual whose address is 1316 Pinecrest Dr., Tupelo, Mississippi 
38801. The individual respondent is, and at all times material herein 
was, president, director, and owner of fifty percent (50%) of the stock of 
the corporate respondent and did, at all times material herein, control 
the policies and practices of the corporate respondent. 


CONCLUSIONS 


The respondents, corporate and individual, have admitted the jurisdic- 
tional facts in the complaint and the parties have agreed to the entry of 
this decision. The decision will therefore be entered. 


Respondent Spicer Livestock, Inc., its officers, directors, agents and 
employees, successors and assigns, directly or through any corporate or 
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other device, in connection with its operations under the Act, are 
ordered to cease and desist from: 


1. Failing to pay, when due, for livestock purchased in commerce; 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay these 
checks or drafts on deposit in the bank account from which they are to 
be paid; 


3. Operating as a dealer or market agency in commerce while its cur- 
rent liabilities exceed its current assets. 


Respondent M. F. Spicer, in his individual capacity or as president, 
officer, owner or employee of the corporate respondent, or its successor 
or assign, shall cease and desist from: 


1. Failing to pay, when due, for livestock purchased in commerce; 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts on deposit in the bank account from which they are to 
be paid; 


3. Operating as a dealer or market agency in commerce while his cur- 
rent liabilities exceed his current assets. 


Respondent Spicer Livestock, Inc., is suspended as a registrant under 
the Act for forty-five (45) days and thereafter until it demonstrates that 
it is no longer insolvent. When respondent Spicer Livestock, Inc. has 
demonstrated that it is no longer insolvent, a supplemental order will be 
issued in this proceeding terminating the suspension after the forty-five 
(45) day period. 


In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), re- 
spondent M. F. Spicer is assessed a civil penalty of one thousand dollars 
(1,000.00). Respondent Spicer shall pay such amount to the Treasurer of 
the United States by certified check or money order within seven (7) 
days from the effective date of this order, and shall forward such check 
or money order to the Director, Packers and Stockyards Division, Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C., 20250. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondents: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
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fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision will be served upon the parties. 





(No. 19,350) 


CACTUS HILL RANCH COMPANY, a Corporation, v. MODESTO MENDICOA. 
P&S Docket No. 5642. Decided September 11, 1979. 


Order setting aside default order 


John J. Casey, Presiding Officer. 
Charles S. Unfug, Ft. Collins, CO, for complainant. 
James L. Sadler, Idaho Falls, ID, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). On July 2, 1979, a default order 
was issued, ordering respondent to pay to complainant the sum of 
$11,104.38 plus interest thereon at the rate of 8 percent per annum 
from March 1, 1978, until paid. 


On July 31, 1979, respondent filed a motion, supported by affidavit, 
to set aside that default order on the basis that he never received the 
copies of the complaint and investigation report shown to have been 
served on him. Copies of that motion and that affidavit were served on 
the complainant on August 6, 1979, together with notice that an answer 
was required to be filed. 


Complainant timely filed an answer, and respondent then filed a re- 
sponse thereto. 


The record shows that copies of the complaint and investigation report 
were sent by certified mail addressed to respondent at “Box 202, Manila, 
Utah 84206,” and that a receipt therefor, dated January 3, 1979, was 
signed “Modesto Mendicoa by Kathy Parkinson.” 
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“Box 202, Manila, Utah 84206” is the address supplied by complainant 
in the complaint. We take official notice of Department records which 
show the address of respondent as “P.O. Box 246, Manila, Utah 84046.” 
The only identification of Kathy Parkinson in the record is respondent’s 
characterization of her as a “part time employee.” If, under these facts, 
there is an inference that respondent was properly served (see Arab 
Stock Yard, 37 A.D. 293, 304 (1978) ), it is not irrebuttable. Such an in- 
ference being directly and positively contradicted by respondent's affi- 
davit, we conclude that the record shows respondent not to have been 
served herein, and hereby order that the default order issued herein on 
July 2, 1979 be set aside. 


We also order that copies of the complaint and investigation report be 
served on respondent, this time by counsel of record, who has entered 
his appearance since the default order was issued, together with a notice 
that an answer is required to be filed within 20 days after the receipt 
thereof. 


Copies hereof shall be served on the parties. 


(No. 19,351) 


In re E. GURSKY and BARRY A. GURSKY, d/b/a DIABLO CATTLE 
COMPANY. P&S Docket No. 5571. Decided July 10, 1979. 


False report — concealing true volume of business — Record keeping prac- 

tices — hindrance to audit — Additional purchases of livestock — dis- 

covery of — increase in bond coverage required — Bonding requirements 
— failure to fully comply with — Sanction 


Where respondents wilfully violated the Act and the regulations in connection with their 
operations as a market agency thereunder as set forth herein, respondents are 
ordered to cease and desist from said violations. In addition, respondents are jointly 
and severally assessed a civil penalty of $2,000.00. 


Jory Hochberg, for complainant. 
William B. Deas, Kansas City, MO, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter re- 
ferred to as the “Act,” instituted by a complaint filed on May 19, 1978, 
by the Deputy Administrator, Packers and Stockyards, AMS, United 
States Department of Agriculture. 


The complaint charges that the respondents, E. Gursky and Barry A. 
Gursky, d/b/a Diablo Cattle Company, in connection with their opera- 
tions under the Act, engaged in the business of a market agency, buying 
livestock on commission without having and maintaining an adequate 
bond to secure the performance of their market agency obligations. Such 
activity was alleged to be in willful violation of section 312 (a) of the Act 
(7 U.S.C. 213 (a) ) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). 


Respondents timely filed an answer to the complaint. In their answer, 
respondents admitted the jurisdictional allegations and denied the re- 
maining allegations. 


A prehearing conference and oral hearing were held on February 7, 
1979, in San Francisco, California. At the hearing, respondents 


amended their answer to include the affirmative defense that the com- 
plainant had failed to adhere to the provisions of the Administrative 
Procedure Act (5 U.S.C. § 551, et seq.) when instituting the complaint, 
thereby barring the entry of any order or sanctions. 


Complainant was represented by Jory M. Hochberg, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Washington, 
D.C. Respondents were represented by William B. Deas, Deas & Van 
Hooser, P.C., Kansas City, Missouri. At the close of the hearing, the time 
was set for the filing of briefs. 


FINDINGS OF FACT 


1. E. Gursky and Barry A. Gursky, hereinafter referred to as the 
respondents, are individuals doing business as Diablo Cattle Company, 
whose address is Route 2, Box 188G, Brentwood, California. 


2. Respondents at all times material herein were: 


(a) Engaged in the business of buying livestock in commerce on a 
commission basis; and 
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(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to buy livestock 
in commerce on a commission basis. 


3. On March 10, 1976, E. Gursky, d/b/a Diablo Cattle Company, filed 
an annual report for the year ended December 31, 1975, with the 
Lawndale, California office of Packers and Stockyards. The report 
showed the gross value of livestock purchased by Diablo Cattle Co., 
while operating as a market agency subject to the Act, as $6,257 947.74. 


The volume of business as reported in the annual report would require 
bond coverage under the Act in the amount of $50,000. At the time of 
the filing of the annual report, Diablo Cattle Company had bond cov- 
erage in the amount of $16,000. 


4, Following an investigative audit of Diablo Cattle Company in Aug- 
ust 1976, an administrative complaint was filed as P. & S. Docket No. 
5413 alleging that the respondents had operated as a market agency sub- 
ject to the Act without adequate bond coverage. 


5. On November 14, 1977, the respondents filed a special report with 
the Lawndale office purporting to document their total livestock pur- 
chases which would be subject to the bonding requirements of the Act 
and regulations during the period November 1976 through October 
1977. The total cost of livestock purchased as reported by the respond- 
ents was $4,420,726, which would necessitate bond coverage in the 
amount of $35,000. 


6. On the basis of the figures contained in respondents’ special report, 
the parties agreed to the entry of a consent decision, with an order to 
cease and desist, in the then-pending P. & S. Docket No. 5143. Diablo 
Cattle Co. obtained bond coverage in the amount of $38,000 and contin- 
ued to engage in its operations as a market agency subject to the Act. 


7. In accordance with an agreement of the parties, the complainant 
dispatched one of its employees to audit the books and records of the 
respondents to verify the accuracy of the figures contained in respond- 
ents’ special report and the sufficiency of the $38,000 bond. The books 
and records as provided by the respondents purported to show that the 
figures on the special report were essentially accurate. However, in the 
course of the audit, the respondents refused to make available to the 
complainant their bank statements and deposit slips. 


8. In order to complete the verification of the special report, 
employees of the complainant contacted various persons with whom the 
respondents were transacting business. From these sources, it was deter- 
mined that the figures on the special report were inaccurate since the 
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respondents had purchased additional livestock from November 1976 


through October 1977, requiring an increase in respondents’ bond to 
$55,000. 


9. The respondents were notified by certified mail on or about March 
27, 1978, that if they continued to operate subject to the Act without ob- 
taining the necessary increase in their bond coverage, they would be in 
violation of the Act and the regulations as well as the Decision and Order 
in P. & S. Docket No. 5413, which became effective on January 22, 
1978. 


10. Notwithstanding such notice, respondents continued to engage in 
the business of a market agency buying livestock in commerce on a com- 
mission basis without filing and maintaining an adequate bond or its 
equivalent as required by the Act and regulations. 


11. On June 19, 1978, the respondents filed with the Lawndale office 
an annual report pertaining to their operations as a market agency sub- 
ject to the Act for the year ended December 31, 1977, in which the 
respondents reported the gross value of the livestock bought on commis- 
sion during that year as $6,377,326. 


12. While respondents continued to operate without proper bond as 
noted in Finding 10 above, respondents nevertheless, upon receipt of the 
March 27, 1978 notification immediately initiated negotiations with the 
Ohio Casualty Group of Insurance Companies as to securing additional 
bonding. The respondents however, were unable to reach an agreement 
with said firm to secure additional bonding and thereafter contacted 
Livestock Marketing Insurance Agency, Inc., Kansas City, Missouri, in a 
further effort to obtain an appropriate bond. Following an analysis of 
respondents’ financial statements and application for bond, an agree- 
ment was reached whereby Livestock Marketing Insurance Agency, Inc. 
would undertake to write a $17,000 Clause 2 Bond, raising Respondents’ 
bond to $55,000. 


13. Respondents presently maintain a total bond in the amount of 
$55,000 with respect to livestock transactions for which bonding re- 
quirements under the Act and regulations are applicable. 


Pertinent Sections of the Act and Regulations 
Section 301 (c) of the Act (7 U.S.C. § 201 (c) ) provides: 


The term ‘market agency’ means any person engaged in the business of (1) buy- 


ing or selling in commerce livestock on a commission basis or (2) furnishing 
stockyard services. . . 
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7 U.S.C. § 204 provides: 


... the Secretary may require reasonable bonds from every market agency (as 
defined in title III of the Act), every packer (as defined in title IT of the Act, in 
connection with its livestock purchasing operations (except that those packers 
whose average annual purchases do not exceed $500,000 will be exempt from 
the provisions of this paragraph), and every other person operating as a dealer 
(as defined in title III of the Act), under such rules and regulations as he may 
prescribe, to secure the performance of their obligations. . . . 


Section 312 (a) of the Act (7 U.S.C. § 213 (a) ) provides: 


It shall be unlawful for any stockyard owner, market agancy or dealer to en- 
gage in or use any unfair, unjustly discriminatory or deceptive practice or de- 
vice in connection with determining whether persons should be authorized to 
operate at the stockyards, or with the receiving, marketing, buying or selling 
on a commission basis or otherwise, feeding, watering, holding, delivery, ship- 
ment, weighing or handling of livestock. 


Regulations 


MARKET AGENCY, DEALER AND PACKER BONDS 


§ 201.29 Market agencies, packers and dealers required to file and maintain 
bonds. 


(a) Every market agency and dealer, except packer buyers, registered as deal- 
ers to purchase livestock for slaughter only, shall execute and maintain, or 
cause to be executed and maintained, a reasonable bond to secure the per- 
formance of obligations incurred as such market agency or dealer, and no 
market agency or dealer shall conduct his operations unless there is on file and 
in effect a bond complying with the regulations in this part. 


(b) Every market agency buying on a commission basis, and every dealer buy- 
ing for his own account or for the accounts of others shall file and maintain a 
bond to secure the performance of his buying obligations. . . . (9 CFR 201.29) 


§ 201.30 Amount of market agency, dealer and packer bonds. 


(a) Except as hereinafter otherwise provided, the amount of each bond of a 
market agency or dealer shall be not less than the next multiple of $2,000 above 
the average amount of sales of livestock by a market agency, or purchases of 
livestock by a person buying livestock as a market agency or dealer, or both, 
during a period equivalent to 2 business days based on the total number of bus- 
iness days, and the total amount of such transactions in the preceding 12 
months, or in such substantial part thereof in which such market agency or 
dealer did business, if any: Provided, That bonds above $26,000 shall be not 
less than the next multiple of $5,000 above the average amount of sales of live- 
stock by a market agency or purchases of livestock by a person buying livestock 
as a market agency or dealer, or both, computed as set out in this section. For 
the purpose of this computation, 260 shall be deemed the number of business 
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days in any year... When the amount of a bond for any market agency or 
dealer, calculated as hereinbefore specified, exceeds $50,000, the amount of the 
bond need not exceed $50,000 plus 10 percent of the excess, unless the 
Administrator has reason to believe a bond in such amount to be inadequate 
pursuant to paragraph (g) of this section. (9 CFR 201.30) 


CONCLUSIONS 


The respondents’ necessary bond coverage based on the period, 
November 1976 through October 1977, was calculated by the complain- 
ant in accordance with 9 CFR 201.9 and 201.30 to be $55,000. This was 
determined by taking into account the total volume of the livestock 
transactions engaged in by the respondents while operating as a market 
agency buying livestock in commerce on a commission basis during this 
period. The investigation conducted by the complainant revealed that 
this total volume amounted to approximately $7,035,535.69. This 
determination was arrived at primarily by reviewing and tabulating the 
buying information which the respondents had recorded on their com- 
mission invoices. In cases where the respondents concealed such invoices 
from the complainant, the necessary information was extracted from 
commission invoices sent to the respondents’ principals and from docu- 
ments such as drafts and worksheets retained by these principals. 


Once the complainant had determined the amount of the respondents’ 
volume of business during the twelve months in question, the Lawndale 
Office of Packers and Stockyards notified the respondents via certified 
mail of the need to increase their bond coverage and of the possible rami- 
fications of continuing to operate subject to the Act without adequate 
bond coverage. Notwithstanding such notice, the respondents continued 
to operate as a market agency subject to the Act without filing and main- 
taining the necessary increase in bond. 


The requirement that reasonable bonds be maintained by every 
market agency, as that term is defined in the Act, is statutorily author- 
ized. (7 U.S.C. 204) 


Moreover, it has been held that operation as a market agency subject 
to the Act without an adequate bond or its equivalent is a violation of 
section 312 (a) of the Act (7 U.S.C. 213 (a) ) as an “unfair, unjustly dis- 
criminatory, or deceptive practice or device.” See, e.g., In re Owen 
Monroe County Feeder Assoc., Inc., 25 A.D. 766 (1966); In re A. C. 
Smith, 24 A.D. 622 (1965); In re Centreville Livestock Auction, Inc., 31 
A.D. 765 (1972). 
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By continuing to operate subject to the Act after being notified of the 
need for an increase in bond, the respondents have engaged in a willful 
violation of the Act and regulations. 


Respondents argue that they were not adequately notified of the mat- 
ters of fact and law which were being asserted against them and that as 
a result they were denied the opportunity to submit rebuttal evidence 
and conduct cross examination, all being in violation of the provisions of 
the Administrative Procedure Act. 


At page 11 of their brief, respondents assert: 


Curiously, any alleged falsification of the special report filed November 14 is 
conspicuously absent from the Complaint .... Complainant’s failure to plead 
and make issue of any alleged falsification is so at variance with the four cor- 
ners of the Complaint that Respondents were never provided the opportunity 
to submit rebuttal testimony. ... Complainant’s failure to provide the Re- 
spondents with notice as required by the applicable statutory authority, has 
materially prejudiced the Respondents to their detriment and has precluded 
meaningful response to the allegations. ' 


In light of the pleadings and the record evidence, it is clear that com- 
plainant did not allege nor does it seek an order or sanction related to 
anything other than respondents’ violation of the bonding requirements 
under the Act. With respect to the special report filed on November 14, 
1977 (Finding 5), testimony in the record indicates that the purpose of 
the special report was to provide a figure relating to the volume of bus- 
iness upon which respondents’ bond coverage could be calculated at that 
time. In that context, complainant offered proof at the hearing to show 
that the information on the special report was false and that respond- 
ents intentionally falsified the report. This information was relevant on 
the issue of wilifulness and the appropriate sanction to be applied. In 
this regard, we see no violation of the provisions of the Administrative 
Procedure Act. 


Respondents contend further that section 558 of the Administrative 
Procedure Act bars entry of the order requested by the complainant be- 
cause respondents’ actions were not willful and because respondents 
were not provided with written notice and an opportunity to achieve 
complaince with the Act. 


Section 558 concerns procedural requirements where a government 
authority is requesting the suspension or revocation of a license. Section 


‘ The short answer is that respondents never pleaded surprise at the hearing nor at any 
time requested a reopening of the hearing to rebut the testimony presented by complainant 
(see, e.g., Tr. 168-169). 
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558 is inapplicable in the present proceeding inasmuch as the complain- 
ant is not seeking suspension or revocation but is seeking a cease and de- 
sist order from future violations of the bonding requirements and a civil 
penalty in the amount of $5,000. 


If section 558 were applicable, the record reflects that on or about 
March 27, 1978, the respondents were notified by certified mail that 
their continued operation subject to the Act without the necessary in- 
crease in bond coverage, would violate the Act and the regulations. In 
spite of such notice, respondents continued to operate in violation of the 
bonding requirements (Findings 9 and 10). Subsequently, the complaint 
in the present proceeding was filed on May 19, 1978. Complainant’s ac- 
tions were thus in accord with the procedural requirements of section 
558. More important, however, is the fact that respondents’ violation 
was willful, thereby relieving complainant of the section 558 procedural 
requirements of written notice and an opportunity to achieve compli- 
ance. 


In terms of the gravity of respondents’ violations, a civil penalty is 
warranted. Respondents not only operated without sufficient bond cov- 
erage until the complainant discovered the existing inadequacy, but also 
filed a false report purporting to show their true volume of business, and 
thereby disposed of a pending administrative action through the entry 


of a consent decision. As a result, respondents continued to operate with- 
out proper bonding by concealing records from the complainant, requir- 
ing verification of the report to be made from other sources. The record 
also reveals other record keeping practices by respondents which 
hindered complainant’s audit of respondents’ records. 


While we believe a civil penalty is warranted in this case, we would im- 
pose a $2,000 fine rather than the $5,000 recommended by complainant. 
Since 1973-75 when respondents suffered a severe financial loss, their 
operations have been solely that of an order buyer, securing livestock for 
their principals on a commission basis. We believe that the imposition of 
a large fine would seriously affect respondents’ present business. We are 
also persuaded by the fact that respondents always maintained a bond. 
Although inadequate, the bond did serve to protect to some degree the 
sellers of livestock. 


Related to respondents’ poor financial condition was the difficulty 
they encountered in their attempt to increase their bond to $55,000 
upon receipt of the March 27, 1978 notification (Findings 12 and 13). 
After some difficulty and delay, the proper bond was obtained. 


In one sense, the mere institution of the present action by complainant 
has resulted in compliance by respondents with the Act. They now have 
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the appropriate bond as required by the Act and regulations. The imposi- 

tion of a $2,000 civil penalty together with an order to cease and desist 

will effectively deter respondents and others from engaging in future 

violations of the bonding provision of the Act and regulations. 


Respondents, individually or through any corporate or other device, 
shall cease and desist from engaging in any business in commerce in any 
capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent. 


Respondents jointly and severely are assessed a civil penalty in the 
amount of $2,000. 


The provisions of this Order shall become effective on the sixth day 
after this decision and order become final. * 


This decision and order shall become final on the 35th day after 
service hereof unless appealed. 


Copies hereof shall be served upon the parties. 


(No. 19,352) 


In re EVERETT J. AHLERS. P&S Docket No. 5644. P&S Docket No. 5644. 
Decided July 23, 1979. 


Accounts and records — incomplete or incorrect — Checks or drafts — in- 

sufficient funds — failure to pay when due — Custodial account for ship- 

pers proceeds — failure to maintain in conformity with the regulations — 
misuse of — Admission of facts — failure to file answer — Sanction 


Where respondent wilfully violated the Act and the regulations in connection with his 
operations as a market agency and dealer thereunder as set forth herein, respondent 
is ordered to cease and desist from said violations. Further, respondent is suspended 
as a registrant under the Act for 30 days and thereafter until no longer insolvent 
and the deficit in his custodial account is eliminated. 


F The Decision and Order became final August 20, 1979.—Ed. 





EVERETT J. AHLERS 
Cite as 38 A.D. 1186 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent willfully violated 
the Act and the regulations issued thereunder (9 C.F.R. 201.1 et seq.). 


Copies of the complaint and the Rules of Practice (7 C.F.R. 1.130 et 
seq.) governing proceedings under the Act were served upon the 
respondent by personal service on April 20, 1979. Respondent was in- 
formed in a letter of service that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute an ad- 
mission of all the material allegations contained in the complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which was admitted by the respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. 1.139). 


FINDINGS OF FACT 


1. (a) Everett J. Ahlers, hereinafter referred to as the respondent, is 
an individual doing business in his own name and as the Sales Company 
of Hawarden. Respondent’s principal place of business is located at 
Hawarden, Iowa, and his business mailing address is Sales Company of 
Hawarden, 401 10th Street, Hawarden, Iowa 51023. 


(b) Respondent is, and at all times material herein was, engaged in 
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the business of buying and selling livestock in commerce for his own ac- 
count. Respondent is, and at all times material herein was, a dealer with- 
in the meaning of the term as defined in the Act, and subject to the pro- 
visions of the Act. 


(c) Respondent is, and at all times material herein was: 


(1) Engaged in the Business of conducting and operating the 
Sales Company of Hawarden stockyard, a stockyard posted under and 
subject to the provisions of the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 


(3) Engaged in business as a market agency within the meaning 
of that term as defined in the Act and subject to the provisions of the 
Act. 


(d) Respondent is, and at all times material herein was, registered 
with the Secretary of Agriculture as a dealer, to buy and sell livestock, 
and as a market agency, to sell livestock, in commerce. 


2. (a) As of December 29, 1978, respondent’s current liabilities ex- 
ceeded his current assets. As of that date, respondent had current liabil- 
ities totalling $90,917.85, and current assets totalling $58,870.13, re- 
sulting in an excess of current liabilities over current assets of 
$32,047.72. 


(b) As of January 12, 1979, respondent’s current liabilities ex- 
ceeded his current assets. As of that date, respondent had current liabil- 
ities totalling $116,507.87, and current assets totalling $69,421.67, re- 
sulting in an excess of current liabilities over current assets of 
$47,086.20. 


(c) Respondent’s current liabilities presently exceed his current as- 
sets. 


3. (a) During the period from December 29, 1978 through January 
12, 1979, respondent engaged in business as a dealer and market agency 
in commerce, notwithstanding that during said period respondent’s cur- 
rent liabilities exceeded his current assets. 


(b) Since January 12, 1979, reapondent has continued to operate 
as a dealer and market agency in commerce notwithstanding that re- 
spondent’s current liabilities exceed his current assets. 


4. (a) Respondent’s operations as a dealer and market agency in com- 
merce were reviewed by Packers and Stockyards officials on October 18 
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and 19, 1978. In the course of that review, apparent violations of the Act 
and regulations were disclosed. As a result of the review, respondent was 
notified in a letter, dated November 27, 1978, served upon him by certi- 
fied mail on November 30, 1978, of the violations disclosed. Specifically, 
respondent was notified of his failure to observe the requirements of the 
Act and regulations with respect to: (1) the proper maintenance and use 
of his Custodial Account for Shippers’ Proceeds; (2) purchases from con- 
signments by owners, employees, auctioneers, and registered livestock 
dealers; (3) preparation and maintenance of accurate and complete ac- 
counts and records. 


(b) In the same letter, respondent was requested to discontinue the 
specified practices considered to be in violation of the Act and regula- 
tions, and advised to take corrective steps to prevent the re-occurrence 
of such violations. 


5. Respondent, in connection with his business as a market agency at 
the stockyard, during the period from December 29, 1978 through 
March 28, 1979, failed to maintain and use properly his Custodial Ac- 
count for Shippers’ Proceeds, herein referred to as the custodial account, 
thereby endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners and consignors of live- 
stock, in that: 


(1) As of December 29, 1978, respondent had a shortage in his 
custodial account in the amount of $28,885.02. As of that date, respond- 
ent had issued and outstanding custodial account checks in the amount 
of $54,048.69, and had, to offset the outstanding checks, a balance in 
the account of $24,615.04, proceeds on hand in the amount $548.63, no 
deposits in transit, and no current proceeds receivable. 


(2) As of January 12, 1979, respondent had a shortage in his 
custodial account in the amount of $44,014.10. As of that date, respond- 
ent had issued and outstanding custodial account checks in the amount 
of $89,056.65, and had, to offset the outstanding checks, a balance in 
the account of $45,042.55, no proceeds on hand or deposits in transit, 
and no current proceeds receivable. 


(3) As of March 29, 1979, respondent had a shortage in his 
custodial account in the amount of $39,557.82. As of that date, respond- 
ent had issued and outstanding custodial account checks in the amount 
of $19,277.17 and a custodial account overdraft of $20,280.65, and had, 
to offset the outstanding checks and overdraft, no proceeds on hand or 
deposits in transit, and no current proceeds receivable. 


(4) The shortages described above were caused, in part, by 
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respondent's failure to deposit in his custodial account, within the times 
prescribed by the regulations, amounts equal to proceeds due consignors 
for livestock purchased by respondent for his own account and for 
market support, and amounts equal to the outstanding proceeds receiv- 
able due from the sale of consigned livestock. 


6. During the period from December 2, 1978 through January 6, 
1979, respondent used funds received as proceeds from the sale of live- 
stock consigned to him for sale on a commission basis for purposes of his 
own and for purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to the owners and consignors 
of livestock, in that, respondent used custodial account funds to pur- 
chase livestock for his own speculative dealer account. Representative 
transactions are set forth more specifically in paragraph VI of the com- 
plaint. 


7. Respondent, in connection with his operations as a dealer in com- 
merce, on or about the dates and in the transactions specified in para- 
graph VII of the Complaint, purchased livestock and in purported pay- 
ment therefor issued checks which were returned unpaid because the re- 
spondent did not have and maintain sufficient funds on deposit in the 
account upon which the checks were drawn to pay such checks when 
presented. 


8. (a) Respondent, on or about the dates and in the transactions 
specified in paragraph VII of the complaint, purchased livestock in com- 
merce and failed to pay, when due, the full purchase price for such live- 
stock. 


(b) As of January 18, 1979, there remained unpaid by respondent 
the amount of $10,832.00 for livestock purchased on December 19, 
1978, at the Sissiton Market. 


9. (a) During the period from December 16, 1978 through January 
13, 1979, respondent employed Marion J. Rus as his auctioneer for sales 
conducted at the stockyard, notwithstanding that Marion J. Rus, during 
such period of employment was separately registered with the Secretary 
of Agriculture as a market agency, to buy livestock, and as a dealer, to 
buy and sell livestock, in commerce, and engaged in business as a market 
agency and dealer at the stockyard. 


(b) During this period of time, respondent permitted Marion J. Rus 
to purchase livestock from consignments for his own account and for the 
accounts of others. Representative transactions are set forth more 
specifically in paragraph IX B of the complaint. 


10. Respondent failed to keep and maintain accounts, records and 
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memoranda which fully and accurately disclosed the true nature of all 
transactions involved in his business operations subject to the Act, in 
that he failed to keep and maintain: (1) buyer invoices which show the 
true names of the purchasers of livestock; (2) accounts of sale which 
show the true names of the consignors of livestock, and the true names 
of the purchasers of such livestock; (3) scale tickets showing the date of 
the weighing and the name or initials of the weighmaster; and (4) scale 
tickets which show the time of the scale balance check. 


CONCLUSIONS 


By reasons of the facts found in Finding of Fact 2 herein, the respond- 
ent’s financial condition does not meet the requirements of the Act. (7 


U.S.C. 204) 


By reason of the facts found in Finding of Fact 3 herein, respondent 
has willfully violated sections 307 and 312 (a) of the Act (7 U.S.C. 208, 
213 (a) ). 


By reason of the facts found in Findings of Fact 4 and 5 herein, re- 
spondent has willfully violated sections 307 and 312 (a) of the Act (7 
U.S.C. 208, 213 (a)), and sections 201.40, 201.41 and 201.42 of the 
regulations (9 C.F.R. 201.40, 201.41, 201.42). 


By reason of the facts found in Findings of Fact 4 and 6 herein, re- 
spondent has willfully violated sections 307 and 312 (a) of the Act (7 
U.S.C. 208, 213 (a), and sections 201.40, 201.41 and 201.42 of the 
regulations (9 C.F.R. 201.40, 201.41, 201.42). 


By reason of the facts found in Finding of Fact 7 herein, respondent 
has willfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 


By reason of the facts found in Finding of Fact 8 herein, respondent 
has willfully violated sections 312 (a) and 409 of the Act (7 U.S.C. 
213 (a), 228b), and section 201.43 of the regulations (9 C.F.R. 201.43). 


By reason of the facts found in Findings of Fact 4 and 9 herein, re- 
spondent has willfully violated sections 307 and 312 (a) of the Act (7 
U.S.C. 208, 213 (a) ), and sections 201.57 and 201.66 of the regulations 
(9 C.F.R. 201.57, 201.66). 


By reason of the facts found in Finding of Fact 10 herein, respondent 
has willfully violated section 401 of the Act (7 U.S.C. 221), and sections 
201.43 and 201.49 of the regulations (9 C.F.R. 201.43, 201.49). 
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ORDER 


Respondent Everett J. Ahlers, his agents and employees, directly or 
indirectly through any corporate or other device, shall cease and desist 
from: 


1. Engaging in business as a market agency or dealer while his current 
liabilities exceed his current assets; 


2. Failing to deposit in his Custodial Account for Shippers’ Proceeds, 
within the times prescribed in section 201.42 (c) of the regulations (9 
C.F.R. 201.42 (c) ), amounts equal to the proceeds due consignors for 
livestock purchased by respondent for his own account and for market 
support, and amounts equal to the outstanding proceeds receivable due 
from the sale of consigned livestock; 


3. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 C.F.R. 201.42). 


4. Using funds received as proceeds from the sale of consigned live- 
stock for purposes of his own or for any purpose other than the payment 
of net proceeds to the owner, consignor, or shipper of such livestock, or 


the payment of sums due the respondent as compensation for his serv- 
ices and for payment of lawful marketing charges; 


5. Making such use or disposition of funds in his possession or control 
as will endanger or impair the faithful and prompt accounting therefor 
and payment of the portions thereof which may be due the owners, con- 
signors, or shippers of livestock; 


6. Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds, to pay such checks or 
drafts, on deposit in the accounts from which such checks or drafts are 
to be paid; 


7. Failing to pay, when due, for livestock purchased; 


8. Permitting his auctioneer or any of his employees, engaged in the 
actual conduct of auction sales by respondent, to purchase livestock 
from consignments for any purpose for their own accounts; 


9. Employing or permitting any person engaged in buying livestock at 
the stockyard as a dealer or market agency, or any employee of such per- 
son, to perform any service or duty in connection with the furnishing by 
respondent of stockyard services. 
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Respondent shall keep and maintain accounts, records and memoran- 
da which fully and accurately disclose the true nature of all transactions 
involved in his business operations subject to the Act including: (1) buyer 
invoices which show the true and correct name of the purchaser of live- 
stock; (2) accounts of sale which show the true and correct names of the 
consignors of livestock and of the buyers of such livestock, and all other 
facts necessary to complete the account and show clearly the true nature 
of the transaction; (3) scale tickets which the name or initials of the 
weighmaster, and all other information required by section 201.49 of 
the regulations (9 C.F.R. 201.49); and (4) scale tickets which show the 
time of the scale balance check. 


Respondent is suspended as a registrant under the Act for a period of 
thirty (30) days and thereafter until he demonstrates that he is no longer 
insolvent, and that the deficit in his Custodial Account for Shippers’ 
Proceeds has been eliminated. When respondent demonstrates that he is 
no longer insolvent, and that the deficit in his Custodial Account for 
Shippers’ Proceeds has been eliminated, a supplemental order will be 
issued in this proceeding terminating the suspension, after the expira- 
tion of the thirty-day period. 


This order shall be effective from the sixth day after the Decision 
becomes final*: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall be the 
date fixed by a court of competent jurisdiction which issues an appro- 
priate order with respect thereto. Copies hereof shall be served upon the 
parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS APPEALED 
to the Secretary by a party hereto within 30 days after service, as pro- 
vided in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 1.130 
et seq.). 





* The Decision and Order became final September 3, 1979.—Ed. 
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(No. 19,353) 


In re HUBER LIVESTOCK, INC., and KEN HUBER. P&S Docket No. 5645. 
Decided July 23, 1979. 


Checks or drafts — insufficient funds — failure to pay when due — Insol- 
vency — current liabilities exceeding current assets — Sanction 


Where respondents willfully violated the Act in connection with their operations as a deal- 
er thereunder as found herein, respondents are ordered to cease and desist from said 
violations. Further, the corporate respondent is suspended as a registrant under the 
Act for 30 days, and thereafter until no longer insolvent. 


Thomas M. Wlash, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), here- 
inafter referred to as the Act, instituted by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondents have wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respond- 
ents by the Hearing Clerk by certified mail. Respondents were informed 
in a letter of service than an answer should be filed pursuant to the Rules 
of Practice and that failure to answer would constitute an admission of 
all the material allegations contained in the Complaint. 


Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. (a) Respondent Huber Livestock, Inc., herein referred to as the cor- 
porate respondent, is a corporation organized under the laws of the State 
of Virginia. Its principal place of business is located at National Stock- 
yards, Illinois, and its mailing address ' is P. O. Box 158, National Stock- 
yards, Illinois 62071. 


(b) The corporate respondent, under the management, direction 
and control of respondent Ken Huber is, and at all times material herein 
was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


(c) Respondent Ken Huber, herein referred to as the individual re- 
spondent, is an individual whose principal place of business is located at 
National Stockyards, Illinois. His mailing address? is 40 Keyesport, 
Illinois 62253. 


(d) The individual respondent is, and at all times material herein 
was, the president and principal owner of the corporate respondent. At 
all times material herein, the individual respondent was in control of the 
operations of the corporate respondent. He established its policies and 
directed its activities, including those which constitute the violations of 
the Act alleged in paragraphs III and IV of the Complaint. 


(e) The individual respondent is, and at all times material herein 
was, a dealer within the meaning of that term as defined in the Act, and 
subject to the provisions of the Act. 


2. (a) As of December 12, 1978, the corporate respondent’s current li- 
abilities exceeded its current assets. As of that date, the corporate 
respondent had current liabilities totalling $196,248.06, and current 
assets totalling $169,188.95, resulting in an excess of current liabilities 
over current assets of $27,059.11. 


(b) The corporate respondent’s current liabilities presently exceed 
its current assets. 
! This is a reiteration of the allegations of the Complaint. It’s noted that service of docu- 
ments has been to: “Box 40, Keyesport, Illinois 62253”. 


2 This differs from the allegations of the Complaint that Mr. Ken Huber’s mailing address 
is “Huber Livestock, Inc., P. O. Box 158, National Stockyards, Illinois 62071.” 
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3. The corporate respondent, under the management, direction and 
control of the individual respondent, in connection with their operations 
as a dealer in commerce, on or about the dates and in the transactions 
specified in paragraph III of the Complaint, purchased livestock in com- 
merce and in purported payment therefor issued checks which were re- 
turned unpaid because the respondents did not have and maintain suffi- 
cient funds on deposit in the account upon which the checks were drawn 
to pay such checks when presented. 


4. (a) The corporate respondent, under the management, direction 
and control of the individual respondent, in connection with their opera- 
tions as a dealer in commerce, on or about the dates and in the trans- 
actions specified in paragraph III of the Complaint, purchased livestock 
in commerce and failed to pay, when due, the full purchase price for such 
livestock. 


(b) As of December 13, 1978, there remained unpaid by the re- 
spondents a total of $87,482.16 for livestock purchased in commerce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, the cor- 
porate respondent’s financial condition does not meet the requirements 
of the Act (7 (U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, the 
respondents have wilfully violated section 312 (a) of the Act (7 U.S.C. 
213 (a) ). 


By reason of the facts set forth in Finding of Fact 4 herein, the 
respondents have wilfully violated sections 312 (a) and 409 of the Act (7 
U.S.C. 213 (a), 228b). 


Respondent Huber Livestock, Inc., its officers, directors, agents and 
employees, and respondent Ken Huber, individually or as an officer, 
director, agent or employee of the corporate respondent, directly or 
indirectly, through any corporate or other device, shall cease and desist 
from: 


1. Issuing checks or drafts in payment for livestock purchased 
without having and maintaining sufficient funds on deposit in the bank 
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account upon which they are drawn to pay such checks when presented 
for payment; and 


2. Failing to pay, when due, the full purchase price for livestock 
purchased. 


Respondent Huber Livestock, Inc. is suspended as a registrant under 
the Act for a period of thirty (30) days, and thereafter until it demon- 
strates that it is no longer insolvent. When the corporate respondent 
demonstrates that it is no longer insolvent, a supplement order will be 
issued in this proceeding terminating the suspension after the expiration 
of the thirty-day period. 


This order shall be effective from the sixth day after the Decision 
becomes final: Provided, however, that if by any means or device 
whatever, all or part of the suspension period is not effectively served 
during the period indicated above, the effective date of the beginning of 
the suspension period (or the part thereof not effectively served) shall be 
the date fixed by a court of competent jurisdiction which issues an ap- 
propriate order with respect thereto. Copies hereof shall be served upon 
the parties. 


Pursuant to the Rules of Practice, this Decision becomes final * 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 
1.130 et seq.). 





(No. 19,354) 


In re JULIUS FELSENTHAL. P&S Docket No. 5654. Decided July 17, 1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder 
in failing to comply with the bonding requirements of the Act. Respondent is 
ordered to cease and desist from said violation. 


* The Decision and Order became final August 31, 1979.—Ed. 
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Joanne I. Schwartz, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. § 181 et seq.) by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent, Julius Felsen- 
thal, violated the Act and the regulations issued thereunder (9 C.F.R. 
§ 201.1 et seq.). This decision is entered pursuant to the consent de- 
cision provisions of the rules of practice applicable to this proceeding (9 
C.F.R.§ 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Julius Felsenthal, hereinafter referred to as the respondent, is an 
individual whose address is 5314 Batavia Road, Southgate, California 
90280. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
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parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, Julius Felsenthal, shall cease and desist from engaging in 
any business in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and regulations without filing 
and maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service upon 
respondent. 


Copies of this decision shall be served upon the parties. 





(No. 19,355) 


JAMES S. KENT, d/b/a FARMERS LIVESTOCK COMPANY uv. I. L. (BUDDY) 
DUKE, JR., WILLIAM D. ROBEN, and DARRELL MOORE. P&S Docket 
No. 5512. Decided August 20, 1979. 


Unjust practice — failure to pay — Admission of facts — failure to file ans- 
wer — Reparation awarded against Duke 


Where respondent Duke violated the Act by engaging in the unjust practice of failing to 
pay in connection with the purchase of livestock as found herein, reparation in the 
amount of $2,160.05 is awarded complainant against respondent Duke with 
interest. The complaint against respondents Roben and Moore is dismissed. Also, 
the cross complaint of respondent Moore against Roben and Duke is dismissed. 


Claude W. Skelton, Presiding Officer. 
Complainant pro se. 
William B. Deas, Kansas City, MO, and 
Donald E. Bonacker, Springfield, MO, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seg.), begun by a complaint filed on 
April 11, 1977, alleging in substance failure to pay in full for livestock 
purchased. The amount of reparation claimed was $2,160.05. 


The complaint, and an investigation report prepared by the Packers 
and Stockyards-AMS of this Department and made a part of the record 
pursuant to the Rules of Practice, were served on respondent Duke on 
April 25, 1977, on respondent Roben on May 9, 1977, and on respondent 
Moore on June 22, 1977. The investigation report was served on com- 
plainant on April 25, 1977. 


At the time of service of the complainant and investigation report, re- 
spondent Duke was notified that an answer thereto should be filed with- 
in 20 days after such service and that failure to answer would be deemed 
an admission of the allegations contained in the complaint, and the case 
file would be forwarded to the Office of the Secretary for the issuance of 
a default order without oral hearing, as provided in the Rules of Prac- 
tice. No answer was received from respondent Duke. 


Respondent Roben filed an answer on May 19, 1977, and a corrected 
answer on June 9, 1977. He requested an oral hearing. 


Respondent Moore filed an answer on June 30, 1977, and a cross com- 
plaint against respondents Roben and Duke seeking to recover from 
them any amount which he was found to owe to complainant. He also re- 
quested an oral hearing. 


Respondent Roben filed an answer to the cross complaint on July 19, 
1977. 


Each of such responsive pleadings was promptly served on all parties 
other than the one filing it. 


An oral hearing as requested was held in Little Rock, Arkansas on 
July 21, 1978, before Claude W. Skelton of the Office of the General 
Counsel of this Department. Complainant Kent and respondent Duke 
each appeared without counsel. Respondent Roben was represented by 
William B. Deas, Esq., Kansas City, Missouri. Respondent Moore was 
represented by Donald E. Bonacker, Esq., Springfield, Missouri. Com- 
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plainant and each respondent testified. Complainant introduced one ex- 
hibit consisting of seven pages. Thereafter, briefs were filed on behalf of 
respondents Roben and Moore only. 


FINDINGS OF FACT 


1. Complainant James S. Kent at all times material herein was en- 
gaged in business as a dealer, buying livestock in commerce as the agent 
of the purchaser, and doing business as Farmers Livestock Company, op- 
erating on the South Memphis Stock Yards, Memphis, Tennessee, a 
posted stockyard subject to the Act, and so registered with the Secretary 
under the Act. 


2. Respondent I. L. (Buddy) Duke, Jr. at all times material herein was 
engaged in business as a dealer, buying and selling livestock in com- 
merce for his own account, and buying livestock in commerce as the 
agent of the purchaser. 


3. Respondent William D. Roben at all times material herein was en- 
gaged in business as a dealer buying livestock in commerce as the agent 
of the purchaser. 


4. Respondent Darrell Moore at all times material herein was engaged 
in business as a dealer buying livestock in commerce as the agent of the 
purchaser, with a principal place of business at Bois D’Arc, Missouri, and 
so registered with the Secretary under the Act. 


5. On February 1, 1977, on an order communicated by respondent 
Duke, complainant’s employee purchased and sold 55 calves on the 
South Memphis Stock Yards. Subsequently the calves were removed 
from that stockyard, Moore received payment from another on account 
of them, and Duke received payment from Moore on account of them. 
Complainant has never received payment for them. The price which 
complainant charged for them was $2,160.05. 


6. The complaint was filed within 90 days of accrual of the cause of 
action alleged therein. 


CONCLUSIONS 


The record in this case is very confusing. However, some facts are un- 
disputed. 
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Three shipments of calves were bought by complainant between Janu- 
ary 25 and February 2, 1977, on the South Memphis Stock Yards, 
transported directly from Memphis to Freehome, Georgia, and custom- 
slaughtered there at the expense of a packer located in New York. The 
carcasses were received by that packer. Respondent Moore never saw 
them. However, Moore received payment on account of them from that 
packer pursuant to an agreement which Moore and that packer had 
made before the times material herein. 


The calves in the first shipment numbered 43. Their weights at 
Memphis totalled 7,645 pounds for an average of 178 pounds. Those 
which were purchased individually varied in weight from 70 to 330 
pounds. 


The calves in the second shipment numbered 55. Their weights at 
Memphis totalled 9,180 pounds for an average of 167 pounds. Those 
which were purchased individually varied in weight from 90 to 285 
pounds. 


The calves in the third shipment numbered 17. Their weights at 
Memphis totalled 3,335 pounds for an average of 196 pounds. Those 
which were purchased individually varied in weight from 145 to 285 
pounds. 


For each of the three shipments, complainant paid various prices per 
pound of weight of the calves, and prepared an invoice addressed to re- 
spondent Moore charging a single price per pound of weight of the live 
animals at Memphis, and drew a draft on Moore. The first draft was paid 
by Moore’s bank at Moore’s direction. The second and third drafts were 
dishonored. Later, Moore gave two checks to respondent Duke, of which 
one was payable to another person from whom Duke had purchased 
calves, and the other was payable to Duke. Then Duke paid several 
persons from whom he had purchased livestock, including complainant 
whom he paid the amount of the third of those three invoices. Com- 
plainant has not been paid the amount of the second of those three in- 
voices, $2,160.05. 


The payment which respondent Moore received on account of those 
calves was computed on a basis different from so much per pound of 
weight of the live animals at Memphis. Moore was paid on the basis of 
the grade and weight of the carcasses after slaughter and cooling. 


The orders to buy the calves, and to address the invoices to respondent 
Moore, and to draw the drafts on Moore, were communicated to com- 
plainant’s employee by respondent Duke. 


This much is undisputed. Also, no party disputed whether the 
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amounts which complainant charged for the calves were fair and 
correct. 


Respondent Duke filed no answer but testified at the hearing. He was 
called as a witness on behalf of respondent Roben. He testified in sub- 
stance (Tr. 80 et seq.) that he was not a party to the transactions in 
which complainant bought and sold the calves, but that he only com- 
municated orders from respondent Moore to complainant’s employee, 
and information from complainant’s employee to Moore, without com- 
pensation, in hopes of helping complainant’s employee and getting some 
hauling business for himself. Roben contended in substance that he was 
not a party to any transaction with complainant, but that he only in- 
troduced Moore and Duke to each other. Moore contended in substance 
that he was not a party to any transaction with complainant, but that 
Duke bought from complainant and he, Moore, was only a purchaser 
from Duke. 


Respondent Moore testified in substance that his agreement with the 
New York packer was to supply baby calves weighing 60 to 110 pounds, 
to produce carcasses weighing 55 to 70 pounds after slaughter. It is un- 
disputed that almost all of the calves in question were heavier than that, 
and would have produced, after slaughter, a different kind of meat. 


Respondents Roben and Moore testified in substance that on either 
Friday or Saturday, January 14 or 15, 1977, Roben was in Jacksonville, 
Florida and needed a job, and phoned Moore, whom he had known for 
some years, about this, and that Moore then explained his agreement 
with the New York packer and said he could use a man to buy baby 
calves in Southern Mississippi and Louisiana for delivery to that packer 
under that agreement. Starting on Sunday, January 16, Roben was em- 
ployed by that packer on salary for one week “spotting” auctions in 
Southern Mississippi and Louisiana, finding out how many baby calves 
were generally available, making financial arrangements, and arranging 
for transportation of baby calves to be purchased. Thereafter, Roben 
went back to Jacksonville to “pick up some clothes, and take care of my 
bills, and so forth” (Tr. 67), and then for two weeks (we assume from 
January 31 to February 12) Roben was employed by Moore on salary, 
buying baby calves four days a week, at Franklinton, Louisiana, Tyler- 
town, Mississippi, and Ament and Hammond, Louisiana. 


There was conflicting testimony about certain phone calls on Tuesday, 
January 25, 1977, the first day on which complainant bought animals in 
the transactions material herein. Respondent Roben testified (Tr. 56) 
that he phoned respondent Moore from Memphis, respondent Duke 
being present, that Moore asked if there was anybody there in Memphis 
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who could buy calves, and that he (Roben) suggested Duke and handed 
the telephone to him, and knew nothing about what was said between 
Moore and Duke, or about any transaction with complainant, thereafter. 
Duke testified (Tr. 74 et seq.) that Roben phoned Moore, that he (Duke) 
was present, and that he talked to Moore then and in two other phone 
calls later the same day, in one of which (Tr. 89) he told Moore that com- 
plainant had purchased calves for him that day and would draw a draft 
on him. Moore testified (Tr. 112, 130) that he never talked to Duke until 
after the purchases by complainant involved herein, except in one phone 
call “two years ago,” apparently in mid-1976, and that the phone call in- 
forming him that complainant had purchased calves for him and would 
draw a draft on him was placed by Roben, not Duke. 


With respect to what sort of animals complainant received orders to 
buy, the only testimony in the record is that of complainant (Tr. 10 et 
seq.) that on January 25, 1977 he overheard respondent Duke tell his 
(complainant’s) employee to buy “veal and baby calves one week old and 
up.” Complainant also testified that Duke later ordered “some more 
calves.” The employee, one Lee, did not testify; no subpoena for him was 
requested. Duke testified, but not about what sort of animals he told 
complainant’s employee to buy. Duke was not asked any questions about 
that, and he did not give any testimony about that. 


We must conclude that the record in this proceeding is without suf- 
ficient basis for ordering respondents Roben and Moore to pay repa- 
ration to the complainant. See L. W. Erb v. Joe P. Silva, 32 A.D. 1932 
(1973); F. G. Gonzales v. Hunt and Hunt, 31 A.D. 1280 (1972); Dalhart 
Livestock Auction v. Carthel, 21 A.D. 321 (1962); and Producers Live- 
stock Mktg. Assoc. v. Dunlap, 21 A.D. 761 (1962). However, the failure 
of respondent Duke to file an answer within the specified time limit is 
deemed to be an admission of all the allegations of the complaint and a 
consent to the issuance of a final order in the proceeding, based on all 
evidence in the record, including the information in the investigation re- 
port and the evidence received in the oral hearing. See Rule 6 of the 
Rules of Practice, 9 CFR § 202.106, 43 FR 30513. On the basis of the 
admitted allegations and the record it is found that on February 1, 1977, 
Duke ordered and complainant purchased from others and sold to him 
55 calves for $2,160.05, which complainant has not received. 


Such failure to pay in connection with the purchase of livestock has 
been held to constitute an unjust practice in violation of section 307 of 
the Act on the basis of which reparation may be awarded. See Frank v. 
Foster, 35 A.D. 1575 (1976) and Loretz v. Foster, 35 A.D. 1584 (1976), 
discussion of liability of respondent Reuscher. See also East ’n. Livestock 
Com. Co. v. Rudnick Livestock Sales, 9 A.D. 1085 (1950); Alabama Live- 





JAMES S. KENT 1205 
Cite as 38 A.D. 1199 
stock Market v. Price & Co., 20 A.D. 228 (1961); and Rasmussen v. 
Featherston, 37 A.D. 282 (1978). 


Duke testified (Tr. 87) that his occupation at the times material herein 
was as follows: “Buying cows for Pioneer on the rail, for myself and 
selling them on the rail.” From this we conclude that he was a dealer as 
defined in the Act. The Secretary has jurisdiction to issue a reparation 
order against a dealer. Sections 308 and 309 of the Act (7 U.S.C. 209, 
210) provide in pertinent part as follows: 


Sec. 308. (a) If any person subject to this Act violates any of the provisions of 
this Act * * * relating to the purchase, sale, or handling of livestock, he shall 
be liable to the person or persons injured thereby for the full amount of dam- 
ages sustained in consequence of such violation. 


(b) Such liability may be enforced either (1) by complaint to the Secretary as 
provided in section 309* * * * 


Sec. 309. (a) Any person complaining of anything done or omitted to be done 
by any * * * dealer (hereinafter in this section referred to as the “defendant”) 
in violation of the provisions of sections 304, 305, 306, or 307,* * * may, at 
any time within ninety days after the cause of action accrues, apply to the 
Secretary by petition* * * * 


. 


(e) If after hearing on a complaint the Secretary determines that the com- 
plainant is entitled to an award of damages, the Secretary shall make an order 
directing the defendant to pay to the complainant the sum to which he is en- 
titled on or before a day named. 


Section 307 of the Act (7 U.S.C. 208) provides in pertinent part “every 


* 


unjust, unreasonable or discriminatory * * * practice is prohibited and 
declared to be unlawful.” In sections 304, 305, 306, and 307, the sections 
referred to in section 309, that is the only provision which can be vio- 
lated by a dealer. 


As previously stated, the action of respondent Duke in dispute herein 
has been found to be an unjust practice in violation of that clause of 
section 307. See Hays Livestk. Com’n. Co., Inc. v. Maly Livestk. Com’n. 
Co., Inc., 498 F.2d 925, 33 A.D. 1122 (10th Cir., 1974), and Neugebauer 
v. Ryken, 34 A.D. 1712 (U.S.D.C., D.So.Dak., S.D., 1975), on the au- 
thority of the Secretary to determine what shall be an unjust practice 
within the meaning of the Act. 


For more than 30 years reparation awards have been issued against 
dealers who have committed unjust practices in violation of section 307 
of the Act. See, e.g., Independent Order Buying Co. v. B. J. Shemwell, 6 
A.D. 527 (1947); Scannell-Cochran Comm. Co. v. O. J. Jones, etc., 9 A.D. 
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1199 (1950). The long-standing interpretation of the statutory 
provisions comports with the Congressional purpose and harmonizes the 
Act by according equitable treatment toall persons subject to the regu- 
latory scheme under Title ITI of the Act. 


Moore’s cross complaint will be dismissed since it sought to recover 
only what he might be ordered to pay complainant, and he is not ordered 
to pay anything to complainant. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., Appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309(f) of the Act 
(7 U.S.C. 210). 


Under that section if respondent Duke does not comply with this order 
within the time limit in this order, complainant Kent may within one 
year of the date of this order file in the District Court of the United 
States for the District in which he resides or in which is located the prin- 
cipal place of business of respondent Duke, or in any State Court having 
general jurisdiction of the parties, a petition setting forth briefly the 
causes for which he claims damages and this order in the premises. * 
That section further provides that such suit in the District Court shall 
proceed in all respects like other civil suits for damages except that the 
findings and orders herein shall be prima facie evidence of the facts 
herein stated, and the petitioner shall not be liable for costs in the 
District Court nor for costs at any subsequent stage of the proceedings 
unless they accrue upon his appeal. That section further provides that if 
the petitioner finally prevails, he shall be allowed a reasonable at- 
torney’s fee to be taxed and collected as a part of the costs of the suit. 


On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§ 202.117, 43 FR 30517, July 14, 1978. 


On respondent Duke’s right to judicial review hererof see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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On complainant’s right to judicial review hereof, see United States v. 
I.C.C., 337 U.S. 426. 


Within 30 days from the date hereof, respondent I. L. (Buddy) Duke, 
Jr. shall pay to complainant James S. Kent the sum of $2,160.05, plus 
interest thereon at the rate of eight percent per annum from April 1, 
1977 until paid. 


The complaint is dismissed as to respondents Roben and Moore, and 
Moore’s cross complaint is dismissed. 


Copies hereof shall be served on the parties. 





(No. 19,356) 


In re UNIONVILLE SALES Co., INC. P&S Docket No. 5327. Decided August 
22, 1979. 


Order remanding case for further proceedings 


John G. Liebert, Administrative Law Judge. 
Allan R. Kahan, for complainant. 
William Y. Frick, Kirksville, MO., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in which 
Administrative Law Judge John G. Liebert filed an initial Decision and 
Order on May 4, 1979, suspending respondent’s registration as a market 
agency for 10 days for underweighing two cattle. 


Respondent appealed to the Judicial Officer, to whom final adminis- 
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trative authority has been delegated to decide the Department’s cases 
subject to the Administrative Procedure Act (7 CFR 2.35). * 


Respondent concedes that its “weighmaster failed to record zero bal- 
ances as frequently as required by Instructions For Weighing Livestock, 
regulations issued under the Packers and Stockyards Act on September 
8, 1968” (Brief, p. 6) and, therefore, a cease and desist order is appropri- 
ate in this respect. 


However, no suspension order is appropriate with respect to Judge 
Liebert’s finding that two cattle are underweighed (by 5 and 10 pounds, 
respectively) on one occasion. 


False weighing of livestock is a very serious offense under the Packers 
and Stockyards Act. In recent years, the suspension period for auction 
markets’ false weighing has ranged from 30 to 49 days. See In re Red 
River Livestock Auction, 36 Agr Dec 980 (1977); In re Cordele Livestock 
Co., 36 Agr Dec 1114 (1977), affirmed in an unpublished opinion (No. 
77-2860 (C.A. 5) ); In re George Townsend, 35 Agr Dec 1604 (1976); In 
re Overland Stockyards, 34 Agr Dec 1808 (1975). This is pursuant to the 
Department’s policy to impose severe sanctions for serious violations of 
any of the regulatory programs administered by the Department to 
serve as an effective deterrent not only to the respondents but also to 
other potential violators. See, e.g., In re Samuel Esposito, 38 Agr Dec 
613, 622 (1979). If a livestock auction market is carelessly or deliberate- 
ly false weighing livestock, a suspension order of at least 30 days (and 
generally longer) is appropriate to serve as an effective deterrent to fu- 
ture violations. 


In the present case, however, Judge Liebert’s finding that two animals 
were underweighed by 5 and 10 pounds, respectively, is an insufficient 
basis for inferring that respondent is carelessly or deliberately false 
weighing livestock. There are some offenses where proof of a single vio- 
lation is sufficiently serious to warrant the initiation of a disciplinary 
proceeding and the imposition of a suspension order, but that is not the 
case where the evidence establishes no more than the fact that two ani- | 
mals were underweighed by 5 or 10 pounds. 


If I had decided this case solely on the basis of the printed record, I 
would have decided it in favor of complainant as to all of the alleged vio- 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 ed., 
Appendix, p. 764). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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lations, but in view of the weight that must be given to Judge Liebert’s 
findings since he saw and heard the witnesses testify (see, e.g., In re 
Steve Beech, 37 Agr Dec 1181, 1185; 37 Agr Dec 869, 872 (1978) ), I de- 
fer to his judgment as to the facts, except that further evidence is 
needed in one respect. 


A significant issue in the case relates to whether Mike Murphy or Mel 
Gray was the purchaser of six animals on November 17, 1975, under the 
identification “#46.” Judge Liebert found that the “preponderance of the 
evidence discloses that #46 was a purchase number of Mel Gray—not 
Mike Murphy” (initial Decision, p. 30). Although there is oral testimony 
that Mel Gray used #46 for some of his livestock purchases (see, e.g., Tr. 
163-165, 198-201, 349-350, 376-380, 392), all of the documentary evi- 
dence shows that Mike Murphy was the purchaser of the six animals 
under #46 on November 17, 1975. Specifically, the buyer’s invoice pre- 
pared by respondent with respect to the animals shows that the buyer 
was “#46 Mike Murphy” (Comp. Ex. 10, p. 1). Similarly, respondent’s 
sales invoices as to four of these animals show the buyer as “Murphy” 
(Comp. Ex. 9). (The sales invoices do not show the buyer of the other two 
animals (Nos. 045 and 070) ). 


In order to assure that the public interest is served by arriving at the 
proper result in this case, further evidence is needed with respect to the 
buyer of the six animals in question. Since the buyer’s invoice (Comp. 
Ex. 10, p. 1) shows that the invoice was paid by check, if possible, a copy 
of the check should be obtained and introduced into evidence. If a copy 
of the check cannot be obtained, evidence should be obtained from the 
best sources available as to whether the buyer’s invoice could mistakenly 
have been made out to Mike Murphy and yet paid by Mel Gray. Does the 
name of the buyer appear on the invoice at the time payment is made, or 
does the number only appear on the invoice when paid, with the name 
added later? Is the invoice mailed to the buyer or paid at the time of 
sale? Any evidence shedding light on who was the buyer of the six ani- 
mals under #46 on November 17, 1975, should be received at the hearing 
on remand. 


If it is determined on remand that Mike Murphy was the purchaser of 
the six animals in question, and that four of them were shortweighed as 
contended by complainant (in addition to the other two animals found to 
have been shortweighed), a suspension order of 45 days should be issued 
here as in the Cordele and Red River cases cited above. However, if it is 
determined that Mel Gray was the buyer of the livestock and that they 
were not shortweighed, only a cease and desist order should be issued 
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with respect to respondent’s failure to follow the instructions for weigh- 
ing livestock. * 


Although complainant failed to file an appeal, * where an appeal is 
filed by respondent, the Judicial Officer may on his own motion raise ad- 
ditional issues on appeal, including the issue as to whether the suspen- 
sion period should be increased (7 CFR 1.145 (e); In re Mid-States Live- 
stock, 37 Agr Dec 547, 551-552 (1977), affirmed sub nom. Van Wyk v. 
Bergland, 570 F.2d 701 (C.A. 8) ). See, also, Western Iowa Farms Co. v. 
Sioux City Stock Yards, 38 Agr Dec 209, 210 (1979). 


Although the hearing on remand will be limited to the matters refer- 
red to above, since I disagree with a number of the views set forth in 
Judge Liebert’s findings and conclusions, a brief word should be said 
with respect to those matters. 


The allegations of false weighing on May 20, 1974, were properly dis- 
missed by Judge Liebert inasmuch as complainant did not object to the 
motion to dismiss the charges when it was shown that the respondent 
corporation was not formed until after the alleged violations. ‘ However, 
Judge Liebert erroneously added that the complainant should be “estop- 
ped from now bringing charges relating to incidents on May 20, 1974,” 
because complainant had previously issued a “warning letter” with re- 
spect to the alleged violations, which was “not followed up until a year 
and a half later” (initial Decision, p. 40). This is contrary to the policy of 
this Department that equitable estoppel does not apply to the Govern- 
ment acting in its sovereign capacity. See In re Norwich Beef Company, 
38 Agr Dec 380, 396-398 (1979), appeal pending; In re M. & H. Produce 
Co., 34 Agr Dec 700, 760-761 (1975), affirmed on other grounds sub 
nom. M. & H. Produce Co. v. Knebel, 36 Agr Dec 470 (C.A.D.C.), cer- 
tiorari denied, 98 Sup. Ct. 394. In addition, even if the doctrine of equit- 
able estoppel were applicable, there would be no factual basis for estop- 
pel in this case since respondent did not act on the warning letter to its 
detriment. That is, any action taken by respondent to insure accurate 


* If a suspension order is issued, the proviso to prevent evasion of suspension orders 
should be in the language set forth, e.g., in In re Zelma Wilcox, 37 Agr Dec 1659, 1671 
(1978). 


’ The rules of practice provide that a response to an appeal may raise “any relevant issue” 
not presented in the appeal petition (7 CFR 1.145 (b) ). Complainant raised the issues refer- 
red to herein in its response to respondent’s appeal. 


* Complainant did not attempt to hold the respondent corporation responsible for the May 
20, 1974, alleged violations under the doctrine of piercing the corporate veil and, therefore, 
no consideration is given as to whether the corporation could have been held responsible 
for the May 20, 1974, alleged violations. 
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weighing would have been required by the Act and regulations irrespec- 
tive of the warning letter. 


As to the alleged violations on November 17, 1975, Judge Liebert felt 
that it was significant against complainant’s position that 6 drafts did 
not show weight gains on the same occasion when complainant charged 
respondent with underweighing 10 drafts (initial Decision, p. 30, Find- 
ing 24). Similarly, in the initial Decision, p. 35, Judge Liebert expresses 
the view that if “there is any merit to Complainant’s hypothesis, it must 
demonstrate consistent results.” However, it is not unusual for a regis- 
trant who is falsely weighing livestock to falsely weigh only some of the 
livestock being weighed on a particular occasion rather than all of the 
livestock, and to shortweigh some more than others. ° Hence no adverse 
inference should have been drawn against complainant because some of 
the livestock weighed on November 17, 1975, were properly weighed, 
and some were not shortweighed as much as others. 


Along this same line, Judge Liebert states (initial Decision, p. 34); see, 
also, initial Decision, p. 36, last paragraph): 


28. The significance of the check-weight of Cow No. 070 is that it does not 
corroborate Complainant’s contention that the scale was back-balanced by 18 
pounds at the time of last sale, otherwise this animal would have shown a gain 
of roughly 18 pounds on reweighing. It did not. 


Since a weighmaster may very easily weigh an animal at more or less 
than the amount of a back-balanced scale, the fact that a particular cow 
weighed near the end of the sale was not underweighed by the amount 
complainant contended the scale was back-balanced does not detract in 
the slightest from proof that the scale was back-balanced. As stated in Jn 
re Jake Muehlenthaler, 37 Agr Dec 313, 330, fn. 10 (1978), affirmed 
without opinion, No. 78-1353 (C.A. 8): 


“A back-balanced scale will short-weigh livestock by the amount of the back- 
balancing when the scale is used in a normal manner, but additional short- 
weighing can easily be accomplished.” In re Trenton Livestock, Inc., 33 Agr Dec 
499, 513 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 
966 (C.A. 4). Hence Morris Muehlenthaler could easily have short-weighed the 
hogs on November 20 by more (or less) than 8 pounds irrespective of whether 
the scale was back-balanced by 8 pounds at that time. 


5 Many examples of inconsistent weighing results where false weighing was found are set 
forth in Jn re Jake Muehlenthaler, 37 Agr Dec 313, 327-329 (1978), affirmed without opin- 
ion, No. 78-1353 (C.A. 8). See, also, In re George Townsend, 35 Agr Dec 1604, 1620-1621 
(1976); In re Overland Stockyards, 34 Agr Dec 1808, 1813 (1975). 
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Although the erroneous views referred to above may have influenced 
Judge Liebert’s findings of fact, it seems likely that he would have 
reached the same results in any event. Hence the case will not be re- 
manded to consider any of the matters except those relating to the six 
animals purchased under #46 on November 17, 1975, referred to above. 
If the parties can agree as to the facts referred to herein, a hearing will, 
of course, not be necessary, and the Judge may issue a new initial Deci- 
sion based on the agreed facts. 


The initial Decision filed in this proceeding on May 4, 1979, is vacated 
and the proceeding is remanded to the Administrative Law Judge with 
directions to reopen the hearing to receive additional evidence, as set 
forth herein, and to file a new initial Decision on the basis of such evi- 
dence and consistent with this Order. Insofar as practicable, this pro- 
ceeding should be given priority over other matters and concluded as 
soon as practicable. 








LIST OF DECISIONS REPORTED 


SEPTEMBER 1979 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


A & J Propuce Corp. et al. v. FILIGREE Foops, Inc. PACA 
Docket No. 2-5417. Order of default — reparation 
awarded 


AMERICAN FINE Foops, INC. v. PROGRESSIVE PRODUCE Co. 
PACA Docket No. 2-5468. Order of dismissal — 
settlement between parties 6.2. 6..5. 0... Ah See eee a eee 1262 


BRONSTEIN & Rovner, Inc. PACA Docket No. 2-4578. 
Flagrant and repeated violations — failure to pay — 
failure to remit net proceeds of consignment sales — 
Sanction 


DAN Tupor & Sons SALES, INC. v. FILIGREE Foops, INc. 
PACA Docket No. RD-79-23. Default 


DIAMOND Fruit GROWERS, INC. v. FILIGREE Foops, Inc. PACA 
Docket No. RD-79-11. Default 


DONNA JEAN PACKING, INC. v. BALTIMORE TOMATO Co., INC. 
PACA Docket No. 2-5289. Dismissal — Voluntary 
withdrawal of complaint 


FERRI, THOMAS, d/b/a THOMAS FERRI FARMS v. C & C FARMS, a 
Corporation. PACA Docket No. 2-4874. Acceptance 
— by failure to reject — Contract — failure to prove 
breach of — Commercial unit — failure to prove, as to 
part of goods sold — Damages — failure to prove — 
Reparation awarded 


GROWERS MARKETING SERVICE, INC. v. MOHAWK PRODUCE 
Co., Inc. PACA Docket NO. 2-5378. Admission of 
liability 


HENRY A. POLLAK RIVERHEAD CORPORATION v. HOUSE OF 
Goop CELERY, INc. PACA Docket No. 2-5373. Order 
for payment of undisputed amount, and to show 
cause 


HIGHLAND GRAPE JUICE Co. v. T. W. GARNER Foop CoMPANY. 
PACA Docket No. 2-5062. Stay order — pending 
issuance of further order 
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Perishable Agri. Commodities Act, 1930—cont. 


HOMESTEAD TOMATO PACKING Co., INc. PACA Docket No. 
2-4565. Flagrant and repeated violations — mis- 
representation — packing fresh tomatoes in cartons 
denoting size other than actual — Sanction 


JIMMY GRIZZARD SALES, INC. v. WORLD WIDE PRODUCE Bro- 
KERS, Inc. PACA Docket No. 2-5290. Purchaser — 
actual — Contract price — failure to pay in full — 
Payment — responsibility for — Reparation awarded 


Mayo, DAvip TILLMAN v. CARPENTER MARKETING, INc. PACA 
Docket No. 2-5291. Dismissal — at request of parties 
— civil action filed 


MENDELSON-ZELLER Co., INC. v. FILIGREE Foons, Inc. PACA 
Docket No. 2-5414. Default 


NASSAU SUFFOLK FROZEN Foop Co., INc. v. FILIGREE Foops, 
Inc. PACA Docket No. 2-5427. Default 


ONEONTA TRADING CORPORATION v. AFFILIATED FooD STORES, 
Inc. and/or RONALD C. WaAHLE, d/b/a Ron’s 
BROKERAGE CoMPANY. PACA Docket No. 2-5298. 
Contract terms — f.o.b. shipping point — Damage in 
transit — freezing, apples — responsibility assumed 
by trucker — Title — assumed by buyer at shipping 
point — Responsibility for payment — buyer not 
absolved of — Reparation awarded 


Broker — absence of negligence by — Dismissal 
BSGIOU ON OSEAMOLGUO UO, cco Cheuk Ca mites Cale nas hed haecs 1227 


Potato SALES, INC. v. PALMER Foops, Inc. PACA Docket No. 
2-5343. Contract terms — specific time of shipment 
— failure to conform to — buyer not obligated to ac- 
cept at later date — nondelivery — failure to file 
claim for damages for — Dismissal 


R & J PackING SALES Co., INc. v. FILIGREE Foops, INc. 
PACA Docket No. 2-5429. Default 


RALSTON PURINA COMPANY v. WAYNE CUSIMANO, INc. PACA 
Docket No. RD-79-52. Default 


Rep BALL Potato Co., INc. v. AGRI-ExportT, a/k/a GULF 
StTaTEs TRADING Co., Inc. PACA Docket No. 2-5162. 
Assignment agreement — novation of original con- 
tract, not to act as complete discharge of debt — 
Cause of action — as to disputed amount not yet pre- 
sent — payment not required until court judgment — 
Dismissal 
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Perishable Agri. Commodities Act, 1930—cont. 


RicH-Pac ProDuce, INC. v. PIONEER ProbuceE Co., Inc. PACA 
Docket No. 2-5313. Dismissal — settlement between 


Roya Fruit Co., INc. v. TAVILLA SALES Co. PACA Docket 
No. 2-5277. Dismissal — settlement between parties 


RUSHTON & Co., INC. v. LABISH BROKERAGE CoMPANY. PACA 
Docket No. 2-5028. Decay subsequent to delivery — 
responsibility of buyer — Loss due to sprouting — re- 
sponsibility of seller — Damages — measure of — 
Reparation awarded 


Six L’s PackING Company, Inc. PACA Docket No. 2-5466. 
Flagrant and repeated violations — misrepresen- 
tation — packing fresh tomatoes in cartons denoting 
size other than actual — Sanction 


SUNKIST GROWERS, INC. v. FILIGREE Foops, INc. 
Docket No. 2-5428. Default 


UNITED APPLE SALES, INC. v. FILIGREE Foops, Inc. PACA 
Docket No. 2-5400. Default 


VELDERRAIN, FERNANDO v. DIXON TomM-A-TOE PropuceE, INC. 
PACA Docket No. 2-5026. Order of dismissal — 
failure to prosecute action 


VELDERRAIN, ABERLARDO v. DIXON TOM-A-TOE PRODUCE, INC. 
PACA Docket No. 2-5027. Order of dismissal — 
failure t o prosecute action 


Woopy’s Tomato Corp. v. DEFEo Frurr Co. PACA Docket 
No. RD-79-38. Default 





(No. 19,357) 


In re BRONSTEIN & ROVNER, INC. PACA Docket No. 2-4578. Decided 
July 19, 1979. 


Flagrant and repeated violations — failure to pay purchase prices — failure 
to remit net proceeds of consignment sales — Sanction 
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Where respondent purchased and accepted in interstate commerce 165 lots of perishable 
agricultural commodities from 34 sellers for a total of $742,899.65 and failed to pay 
promptly and in full the purchase price thereof, respondent committed willfull, fla- 
grant and repeated violations of the Act. Respondent further willfully, flagrantly 
and repeatedly violated the Act in failing to remit the net proceeds, totalling 
$17,433.57, from 3 lots of perishable agricultural commodities accepted in inter- 
state commerce on consignment. Respondent’s license as a registrant under the Act 
is therefore revoked. 


Diane Langton, for complainant. 
Arthur Slavin, New York, NY, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”, instituted by a complaint filed on April 18, 
1977, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is 
alleged in the complaint that during the period May 1976, through 
November 1976, respondent purchased and accepted, in interstate com- 
merce, from 34 sellers, 165 lots of fruit and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof, in the total amount of 
$742,899.65. In addition, it is alleged that respondent received in inter- 
state commerce and accepted on consignment from one consignor, 3 lots 
of perishable agricultural commodities, but failed to make full payment 
promptly of the realized proceeds thereof, in the total amount of 
$17,433.57. 


A copy of the complaint was served upon respondent on April 22, 
1977, to which complaint respondent filed an answer and requested an 
oral hearing. On April 30, 1979, respondent informed Administrative 
Law Judge, John A. Campbell, that the answer would be withdrawn and 
that procedures in accordance with section 1.139 of the rules of practice 
would be followed. Whereupon Judge Campbell cancelled the hearing 
scheduled to begin on May 8, 1979. On May 4, 1979, respondent 
formally withdrew its answer. 





BRONSTEIN & ROVNER 1217 
Cite as 38 A.D. 1215 


Therefore, upon the motion of the complainant for the issuance of a 
default order, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Prac- 
tice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Bronstein and Rovner, Inc., is a corporation whose 
mailing address is in care of Irwin M. Rovner 84 Park Ledge, Snyder, 
New York 14226. 


2. Pursuant to the licensing provisions of the Act, license number 
690285 was issued to respondent on August 13, 1968, was renewed an- 
nually, but terminated on August 13, 1977, when respondent failed to 
pay the required annual license fee. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period May 1976, through November 1976, respondent purchased and 
accepted from 34 sellers, in interstate and foreign commerce, 165 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 


failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of 742,899.65. Furthermore, 
during June 1976, respondent received in interstate commerce and ac- 
cepted on consignment from one consignor 13 lots of perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
realized proceeds thereof, in the amount of $17,433.57. 


CONCLUSIONS 


Respondent’s failure to make full payment promptiy with respect to 
the 168 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the Act 
(7 U.S.C. 499b), for which the Order below is issued. 


Respondent’s license is revoked. 
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This Order shall take effect on the 11th (eleventh) day after this 
Decision becomes final. * 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139, 1.145 of the Rules of Practice (7 CFR 1.139, 1.145). 


Copies hereof shall be served upon the parties. 





(No. 19358) 


In re SIX L’S PACKING COMPANY, INC. PACA Docket No. 2-5466. 
Decided August 2, 1979. 


Flagrant and repeated violations — misrepresentation — packing fresh 
tomatoes — cartons denoting size other than actual — Sanction 


Respondent has committed flagrant and repeated violations of § 2 (5) of the Act as found 


herein, and consents to issuance of an order against it in connection with said viola- 
tions. Respondent is suspended as a registrant under the Act for 15 days. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 


*The Decision and Order became final September 3, 1979. — Ed. 
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referred to as the “Act,” instituted by a complaint filed on July 31, 1979. 
The complaint alleges that during the period April 1978, through May 
1978, respondent misrepresented by word, mark, stencil, label, state- 
ment, or deed, the size of tomatoes in two lots shipped, sold, or offered to 
be sold in interstate commerce. 


A copy of the complaint was served upon respondent, and respondent, 
on August 2, 1979, filed an “Answer to Complaint and Consent to an 
Order” wherein it admitted the violation alleged in the complaint and 
has consented to the issuance of a Decision and Order in this case. The 
following Decision and Order is issued without further procedure or 
hearing, pursuant to Section 1.138 of the Rules or Practice (7 C.F.R. 
1.138). 


FINDINGS OF FACT 


1. Respondent, Six L’s Packing Company, Inc., is a Florida corpor- 
ation whose address is P. O. Box 1987, Hollywood, Florida 33022. 


2. Pursuant to the licensing provisions of the Act, license number 
151168 was issued to respondent on May 17, 1954, has been renewed 
annually, and next is subject to renewal on or before May 17, 1980. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. As set forth in paragraph 5 of the complaint, on April 26 and May 
2, 1978, respondent misrepresented by word, mark, stencil, label, state- 
ment, or deed, the size of tomatoes in two lots shipped, sold or offered to 
be sold in interstate commerce. The containers in which these tomatoes 
were packed and shipped by respondent were marked to denote the size 
of the tomatoes in the containers with words defined in the United 
States Standards for Grades of Fresh Tomatoes. Official inspection and 
certification at the time of packing and/or prior to shipment in inter- 
state commerce of the tomatoes, disclosed these tomatoes were mis- 
represented because the cartons marked to denote various sizes con- 
tained off-size tomatoes in excess of tolerance specified in the United 
States Standards for Grades of Fresh Tomatoes. Respondent was noti- 
fied by the Inspection Service prior to the shipment of these two lots of 
tomatoes that such lots failed to meet the size marked on the containers. 


5. The parties understand this Decision and Order relates solely to the 
two lots of tomatoes misrepresented in violation of Section 2 (5) of the 
Perishable Agricultural Commodities Act (7 U.S.C. 499b (5) ) alleged in 
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a complaint filed on July 31, 1979, under the authority contained in Sec- 
tion 8 of the Perishable Agricultural Commodities Act (7 U.S.C. 499h) 
and relates to no other violation of the Perishable Agricultural Com- 
modities Act or any other provision of law, and no representations or 
promises have been made by either party in that regard. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an order may take effect, and waives the Initial Decision of the 
Administrative Law Judge. 


CONCLUSIONS 


Repondent has committed willful, flagrant and repeated violation of 
Section 2 of the Act (7 U.S.C. 499b) by selling, or offering for sale and/or 
shipping in interstate commerce the lots of misrepresented tomatoes as 
set forth in Finding of Fact 4 above. 


Respondent's license is susepnded for 15 days. 


This order shall become effective on September 14, 1979. 


Copies hereof shall be served upon the parties. 





(No. 19,359) 


In re HOMESTEAD TOMATO PACKING Co., INC. PACA Docket No. 2-4565. 
Decided August 3, 1979. 


Flagrant and repeated violations — misrepresentation — packing fresh to- 
matoes — cartons denoting size other than actual — Sanction 


Respondent has committed flagrant and repeated violations of § 2 (5) of the Act as found 
herein, and consents to issuance of an order against it for said violations. Respond- 
ent is suspended as a registrant under the Act for 75 days. 
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Diane Langton, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act,” instituted by a complaint filed on July 31, 1979. 
The complaint alleges that during the period February 1978 through 
May 1978, respondent misrepresented by word, mark, stencil, label, 
statement, or deed, the size of tomatoes in 13 lots shipped, sold, or of- 
fered to be sold in interstate and foreign commerce. 


A copy of the complaint was served upon respondent on August 1, 
1979. Respondent, on August 2, 1979, filed an “Answer to Complaint 
and Consent to an Order” wherein it admitted the violations alleged in 
the complaint and has consented to the issuance of a Decision and Order 
in this case. The following Decision and Order is issued without further 
procedure or hearing, pursuant to Section 1.138 of the Rules of Practice 
(7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, Homestead Tomato Packing Co., Inc., is a Florida cor- 
poration whose address is P. O. Box 3064, Florida City, Florida 33030. 


2. Pursuant to the licensing provisions of the Act, license number 
720817 was issued to respondent on November 17, 1971, has been re- 
newed annually, and next is subject to renewal on or before November 
17, 1979. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. Asset forth in paragraph 5 of the complaint, during the period Feb- 
ruary 1978, through May 1978, respondent misrepresented by word, 
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mark, stencil, label, statement, or deed, the size of tomatoes in 13 lots 
shipped, sold or offered to be sold in interstate and foreign commerce. 
The containers in which these tomatoes were packed and shipped by re- 
spondent were marked to denote the size of the tomatoes in the con- 
tainers with words defined in the United States Standards for Grades of 
Fresh Tomatoes. Official inspection and certification at the time of pack- 
ing and/or prior to shipment in interstate or foreign commerce of the to- 
matoes, disclosed these tomatoes were misrepresented because the car- 
tons marked to denote various sizes contained off-size tomatoes in excess 
of tolerance specified in the United States Standards for Grades of Fresh 
Tomatoes. Respondent was notified by the Inspection Service prior to 
the shipment of the 13 lots of tomatoes that they failed to meet the size 
marked on their containers. 


5. The parties understand this Decision and Order relates solely to the 
13 lots of tomatoes misrepresented in violation of Section 2 (5) of the 
Perishable Agricultural Commodities Act (7 U.S.C. 499b (5) ) alleged in 
a complaint filed on July 31, 1979, under the authority contained in Sec- 
tion 8 of the Perishable Agricultural Commodities Act (7 U.S.C. 499h) 
and relates to no other violation of the Perishable Agricultural Commod- 
ities Act or any other provision of law, and no representations or prom- 
ises have been made by either party in that regard. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b) by selling, or offering for sale and/or 
shipping in interstate and foreign commerce the lots of misrepresented 
tomatoes as set forth in Finding of Fact 4 above. 


Respondent’s license is suspended for 75 days. 


This order shall become effective on August 6, 1979. 
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Copies hereof shall be served upon the parties. 





(No. 19,360) 


JIMMY GRIZZARD SALES, INC. v. WORLD WIDE PRODUCE BROKERS, INC. 
PACA Docket No. 2-5290. Decided August 27, 1979. 


Purchaser — actual — Contract price — failure to pay in full — payment — 
responsibility for — Reparation awarded 


Where respondent was the actual purchaser of the produce in issue and assumed respon- 
sibility for payment therefor, respondent is liable to complainant for the unpaid bal- 
ance of $816.00 for which reparation is awarded complainant against respondent 
with interest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $816.00 in connection with two 
shipments of cantaloupes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice 
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(7 CFR 47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jimmy Grizzard Sales, Inc., is a corporation whose 
address is P.O. Box 6292, Oxnard, California. 


2. Respondent, World Wide Produce Brokers, Inc., is a corporation 
whose address is P.O. Box 1249; Forest Park, Georgia 30050. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 


3. On approximately April 14, 1978, Chuck Lombardo, acting on be- 
half of complainant, and Phillip Smith, acting on behalf of respondent, 
entered into a contract whereby complainant sold to respondent two 
loads of cantaloupes (hereinafter, shipment “A”) for a total price (after 
adjustment for market decline) of $3,600.00, delivered, to be shipped to 
Collins Brothers Company of Forest Park, Georgia (hereinafter, “Col- 
lins”). It was understood that respondent was to be considered the buyer 
rather than Collins due to respondent’s superior credit rating in the Blue 
Book. 


4. On approximately April 17, 1978, shipment A was shipped by com- 
plainant in interstate commerce to Collins, which shipment purported to 
meet the requirements of the April 17, 1978, contract. Complainant 
never received any complaints about shipment A. 


5. On April 17, 1978, respondent prepared a memorandum of sale 
(No. 1822) regarding shipment A, in which complainant was listed as 
seller and Collins listed as the buyer. 


6. On approximately May 4, 1978, complainant prepared an invoice 
requesting payment for shipment A and sent the invoice to respondent. 
Shortly thereafter, respondent returned the invoice to complainant, ad- 
vising complainant that the invoice had been improperly sent, since Col- 
lins was the buyer who should be billed for the shipment. 


7. On approximately April 19, 1978, Chuck Lombardo, acting on be- 
half of complainant, and Phillip Smith, acting on behalf of respondent, 
entered into a contract whereby complainant sold to respondent one load 
of cantaloupes (hereinafter, shipment “B”) for $2,212.00, f.0.b., to be 
shipped to Collins. It was again understood that respondent was to be 
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considered the buyer rather than Collins due to respondent’s superior 
credit rating in the Blue Book. 


8. On approximately April 21, 1978, shipment B was shipped by com- 
plainant in interstate commerce to Collins, which shipment purported to 
meet the requirements of the April 19, 1978, contract. Complainant 
never received any complaints regarding shipment B. 


9. On April 21, 1978, respondent prepared a memorandum of sale 
(No. 1837) regarding shipment B in which complainant was listed as the 
seller and Collins listed as the buyer. 


10. On approximately April 24, 1978, complainant prepared an in- 
voice requesting payment for shipment B, and sent the invoice to re- 
spondent. Shortly thereafter, respondent returned the invoice to com- 
plainant, advising that the invoice had been improperly sent, since Col- 
lins was the buyer who should be billed for the shipment. 


11. On approximately May 24, 1978, respondent received two checks 
from Collins; one for $3,320.00 in payment for shipment A and one for 
$1,876.00 in payment for shipment B. The checks were made out to re- 
spondent, but respondent endorsed the checks over to complainant and 
sent them to complainant. The two checks totalled $816.00 less than the 
combined contract prices of the two shipments. 


12. On November 22, 1978, complainant paid brokerage to respond- 
ent for both shipments. 


13. Complainant has received no part of the $816.00 it claims to be 
currently due and owing. 


14. A formal complaint was filed on November 24, 1978, which was 
within nine months from when the causes of action herein accured. 


CONCLUSIONS 


Complainant claims that respondent purchased the cantaloupes herein 
and is, therefore, liable for the difference between the combined con- 
tract price for the two shipments of $6,012.00 and the $5,196.00 remit- 
ted by respondent, or $816.00. Respondent insists that the contracts 
provided that it was to act as broker, and that it thus has no responsibil- 
ity to complainant for any sum which the buyer, Collins, might have 
failed to remit. 


The terms of the contracts involved herein appear to be in dispute. 
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Complainant, as the moving party, bears the burden of proving by a pre- 
ponderance of the evidence the terms of the contracts, respondent’s 
breach of such contracts, and the resulting damages. New York Produce 
Trade Association, Inc. v. Sidney Sandler, 32 A.D. 702 (1973). 


To support complainant’s contention that respondent purchased the 
cantaloupes, complainant has submitted a letter dated July 10, 1978, by 
Phillip Smith, who acted as respondent’s representative in the contract 
negotiations. The letter states, in pertinent part, as follows: 


This is to verify that I Phillip D. Smith, was an employee of World Wide Pro- 
duce Brokers, Inc. of Forest Park, Ga. at the time these purchases were made 
and was their representative. I instructed Mr. Chuck Lombardo of the Jimmy 
Grizzard Sales, Inc. to invoice World Wide Produce Brokers, Inc. for canta- 
loupes that were shipped to Collins Brothers Produce Company, Forest Park, 
Georgia. The reason for World Wide Produce Brokers, Inc. to take the billing on 
these invoices shipped to Collins Brothers was because Jimmy Grizzard Sales, 
Inc. Has [sic] a policy not to sell any account on a credit basis that does not have 
a three X rating or better in the Blue Book. 


A sworn affidavit by Chuck C. Lombardo, complainant’s representative 
in the contract negotiations, essentially repeats the explanation con- 
tained in the Smith letter. 


Respondent claims that Phillip Smith’s letter is a falsification. Re- 
spondent asserts that it prepared memoranda of sale at the times the 
cantaloupes were shipped, showing complainant as the seller and Collins 
as the buyer, and has submitted copies of these documents. Respondent 
also claims that, shortly after the cantaloupes were shipped, it received 
invoices from complainant showing respondent as the buyer and re- 
questing payment, but that complainant was told in a telephone conver- 
sation by respondent’s representatives, including Phillip Smith, that the 
invoices were wrong and that Collins was the buyer who should be billed. 
Respondent asserts that it corrected these invoices to show Collins as the 
buyer and returned them to complainant, who made no objection there- 
to, and has submitted copies of such corrected invoices. In addition, re- 
spondent has presented a statement from complainant, which apparent- 
ly at one time had been attached to a check, showing that on November 
22, 1978, complainant paid brokerage to respondent for the shipments 
in question. 


Phillip Smith’s letter is strong evidence favoring complainant’s posi- 
tion. We do not accept respondent’s allegation that the Smith letter is a 
falsification, as respondent could have obtained an affidavit from Smith 
contradicting the letter but did not do so. However, there is also exten- 
sive evidence supporting the position of respondent. After carefully re- 
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viewing the record, it is concluded that the preponderance of the evi- 
dence supports respondent’s position that the terms of the contract pro- 
vided for respondent to act as broker with respect to these two ship- 
ments, with Collins the buyer. However, in light of the Smith letter, it is 
also concluded that respondent nevetheless undertook to assume respon- 
sibility to pay complainant, as complainant would otherwise have re- 
fused to sell to Collins because of its unacceptable credit rating. For this 
reason, respondent is liable for the $816.00 which Collins has failed to 
remit. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $816.00, with interest thereon of 8 per cent 
per annum from June 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 





(No. 19,361) 


ONEONTA TRADING CORPORATION v. AFFILIATED FOOD STORES, INC. 
and/or RONALD C WAHLE, d/b/a RON’S BROKERAGE COMPANY. 
PACA Docket No. 2-5298. Decided August 27, 1979. 


Contract terms — f. o. b. shipping point — Damage in transit — freezing, 

apples — responsibility for assumed by trucker — Title — assumed by 

buyer at shipping point — Responsibility for payment — buyer not ab- 
solved of — Reparation awarded for contract price 


Where the trucker assumed responsibility for damage in transit, but the buyer assumed 
title at shipping point, the buyer is not absolved of responsibility for payment of 
contract price. Reparation, therefore, in the amount of $1,037.00 is awarded com- 
plainant against respondent Affiliated Food Stores, Inc., with interest. 


Broker — absence of negligence by — Dismissal 
Where the broker, respondent Ronald C. Wahle, exercised reasonable care in his duties as 


broker in the transaction in issue, the complaint against respondent Wahle is dis- 
missed. 
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Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondents in the amount of $1037 in connection with a trans- 
action, in interstate commerce, involving one truckload of apples. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents, each of whom filed an answer 
thereto denying the debt alleged by complainant. 


Since the amount of damages claimed does not exceed $3000, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. Although the complaint 
was verified, neither respondent filed a verified answer. None of the 
parties submitted any verified statements; however, complainant and re- 
spondent Ronald C. Wahle d/b/a Ron’s Brokerage Company did submit 
briefs. 


FINDINGS OF FACT 


1. Complainant, Oneonta Trading Corporation, is a corporation whose 
post office address is P.O. Box 549, Wenatchee, Washington. 


2. Respondent, Affiliated Food Stores (hereinafter “Affiliated”), is a 
corporation whose post office address is P.O. Box 225293, Dallas, Texas. 
At all times pertinent, Affiliated was licensed under the Act. 
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3. Respondent, Ronald C. Wahle, is an individual doing business as 
Ron’s Brokerage Company (hereinafter “Wahle”) whose post office 
address is 2850 Logan Street, Dallas, Texas. At all times pertinent, 
Wahle was licensed under the Act. 


4. On or about September 12, 1977, in the course of interstate com- 
merce, complainant sold and shipped to Affiliated a truckload of Red 
Delicious apples. The term of sale was f.o.b. Cowiche, Washington, and 
consisted of the following: 279 cartons of Extra Fancy Reds at $12.00 
per carton ($3,348) and 834 cartons of Fancy Reds at $10.00 per carton 
($8,340) for a total price of $11,688. The contract of sale was negotiated 
by Wahle. Wahle also arranged for the apples to be transported from 
complainant to Affiliated by Bobby Smith Transport, Inc. (hereinafter 
“Smith”), 2520 N.E. 35th Street, Fort Worth, Texas. 


5. Upon arrival at destination, Affiliated requested a federal inspec- 
tion of the truckload of apples. Inspection Certificate No. D229782, 
dated September 15, 1977 reflects that the temperature of the product 
was “Rear doors: Top 29 to 32°F., Bottom 30 to 33°F.” It also reflects 
the condition of the apples as follows: “Stock is frozen in from rear doors 
and in exposed portion of top layer from 1 to 3 inches into cartons and so 
located as to indicate freezing occurred in trailer (Emphasis supplied).” 


6. Affiliated refused to accept apples valued at $2074 from the truck. 
The apples returned were as follows: 42 cartons of Extra Fancy Reds 
valued at $12.00 per carton ($504) and 157 cartons of Fancy Reds valued 
at $10.00 per carton ($1570). Through arrangements between Smith, 
Affiliated and Wahle, Smith accepted responsibility for the damaged 
apples. Smith has paid complainant $1037. Affiliated has paid for all of 
the apples it accepted. 


7. Complainant filed a complaint on May 19, 1978, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


The cause of action stated by complainant involves a contract in which 
the term of sale was f.o.b. shipping point. Under such a sale, the buyer 
assumes all risk of damage or delay in transit not caused by the seller 
providing the shipment was in suitable shipping condition. See 7 CFR 
46.43 (i); Cove Valley Packers, Inc. v. Pilgrim Fruit Company, 297 
F.Supp. 200 (D. Mass. 1969). Therefore, any in transit damage which oc- 
curs, and is not caused by seller, is assumed by the buyer. California 
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Fruit Exchange v. Henry, 89 F.Supp. 580 (W.D. Pa. 1950), affd per 
curiam, 184 F.2d 517 (8rd Cir. 1950). 


It is clear from the evidence herein that the apples were subjected to 
improper refrigeration in transit. Since the sale was f.o.b. shipping 
point, Affiliated assumed title of the apples at the shipping point and 
thus assumes responsibility for damage caused to the apples in transit. 
Affiliated is therefore responsible to complainant for the full purchase 
price. Salinas v. Delta, 32 A.D. 934 (1973). That, apparently, the truck- 
ing company assumed the responsibility for causing the damage does not 
absolve Affiliated of its responsibility for full payment to complainant. 
Of the total contract price, complainant has received all but $1037. 
Affiliated’s failure to pay complainant the $1037 was in violation of sec- 
tion 2 of the Act. Accordingly, reparation should be awarded to com- 
plainant against Affiliated in that amount plus interest. Any further 
financial arrangement between Affiliated and Smith as to the $1037 is, 
of course, a private matter over which we cannot take jurisdiction. 


Inasmuch as we have found that Affiliated is responsible for the 
$1037 owed to complainant as a result of this transaction, and because 
there is no allegation or proof that Wahle failed to exercise ordinary and 
reasonable care, diligence, and skill in the performance of his duties as 
broker, the complaint against him should be dismissed. 


We note in closing an allegation that the complainant’s acceptance of 
the $1037 from Smith amounted to accord and satisfaction of the 
amounts unpaid to it by Affiliated. Inasmuch as complainant had no con- 
tractual relationship with Smith, inasmuch as the total contract price 
was a liquidated amount clearly owed to complainant by Affiliated, and 
inasmuch as the evidence pointed to by respondents only establishes 
that the $1037 submitted complainant by Smith was being submitted by 
the latter as its total obligation towards complainant, we are not satis- 
fied that complainant’s acceptance of the check was reflective of an 
agreement on final settlement of the totality of its claim against Affil- 
iated. 


Within 30 days from the date of this order, respondent, Affiliated 
Food Stores, Inc., shall pay to complainant, as reparatoin, $1,037.00 
with interest thereon at the rate of 8 percent per annum from October 1, 
1977, until paid. 
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The complaint against respondent Ronald C. Wahle d/b/a Ron’s 
Brokerage Company is dismissed. 


Copies of this order shall be served upon the parties. 





(No. 19,362) 


RED BALL POTATO Co., INC. v. AGRI-EXPORT, a/k/a GULF STATES TRAD- 
ING Co., INC. PACA Docket No. 2-5162. Decided August 27, 1979. 


Assignment agreement — novation of original contract, not to act as com- 

plete discharge of debt — Cause of action — as to disputed amount not yet 

present — Disputed amount — payment not required until court judgment 
— Dismissal 


Where respondent sustained its burden of proof that the assignment agreement between 
the parties was to act as a novation of the original contract but not as a complete dis- 
charge of debt, and a cause of action for the disputed amount is not yet present, the 
complaint is dismissed. 

Andrew Y. Stanton, Presiding Officer. 

Walter S. Sage, Fort Fairfield, ME, for complainant. 
Richard P. Zaretsky, West Palm Beach, FL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint, and ultimately, a formal complaint, were filed in 
which complainant seeks a reparation award against respondent in the 
amount of $17,194.06 in connection with numerous truckloads of pota- 
toes, shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
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served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which failed to file an answer thereto and was 
held in default. The default was subsequently set aside and respondent 
was permitted to file an answer, which it did, denying liability to com- 
plainant. 


Although the amount claimed as damages exceeds $3,000.00, the par- 
ties have waived oral hearing. Therefore, the shortened procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Pursuant to such procedure, complainant filed an opening state- 
ment and respondent filed an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Red Ball Potato Co., Inc., is a corporation whose ad- 
dress is Access Highway, P.O. Box 490, Caribou, Maine. 


2. Respondent, Agri-Export, also known as Gulf States Trading Co., 
Inc., is a corporation whose address is 207 Brant Road, Lake Park, Flor- 
ida. At the time of the transaction involved herein, respondent was li- 
censed under the Act. 


3. On or about August 5, 1977, respondent purchased from complain- 
ant approximately 15,000 cwt. of potatoes, U.S. No. 1, Round White 
Grade A, for $5.90 per cwt., f.0.b., Norfolk, Virginia. 


4. During the period August 5, 1977, through August 8, 1977, com- 
plainant shipped 14,060 cwt. of potatoes in interstate commerce to re- 
spondent, which accepted them as in compliance with the terms of the 
contract. 


5. As of June 1, 1978, respondent had paid complainant only 
$65,759.94 of the total contract price of $82,954.00 for the 14,060 cwt. 
of potatoes shipped, leaving $17,194.06 still owing. 


6. On June 1, 1978, the parties entered into an assignment agree- 
ment, which reads as follows: 


ASSIGNMENT 


GULF STATES TRADING COMPANY, INC., and AGRI-EXxPoRTS, INC., as Assignors do 
hereby transfer assign and set over to RED BALL Potato Co., INC. and/or EAsT- 
ERN POTATO DEALERS OF MAINE, INC., as Assignees, the proceeds of our claim 
and action filed in the courts in Trinidad for the collection of approximately 
$17,000 for potatoes we delivered in Trinidad to GHANNY MOHAMMED et al. Rea- 
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sonable Attorneys fees and costs shall be deducted from the proceeds of the ac- 
tion prior to delivery of funds directly to RED BALL Potato Co., INC. and/or 
EASTERN POTATO DEALERS OF MAINE, INC. by the attorneys collecting same in 
Trinidad. Assignors recognize additional sums of money are due assignee for 
potatoes delivered to Assignors, and agree to pay such sums to Assignee in due 
course, not to exceed total amount of money then due. 


Assignees acknowledge receipt of $1,000 from Assignors as consideration for 
this assignment and as payment on account of all sums due Assignees, by As- 
signors. 


7. Subsequent to June 1, 1978, respondent made three payments to 
complainant of $1,000.00 each, which the parties agreed were to be ap- 
plied to another debt owed complainant by respondent. 


8. To date, complainant has not received any part of the $17,194.06 
claimed by complainant to be currently due and owing. 


9. An informal complaint was filed on April 17, 1978, which was 
within nine months from the time the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent does not deny that, prior to June 1, 1978, it owed com- 
plainant $17,194.06 for the potatoes at issue. However, respondent 
claims that its assignment to complainant on June 1, 1978, of its cause 
of action against Ghanny Mohammed et al. in the courts of Trinidad act- 
ed as a complete discharge of its debt. This is denied by complainant, 
who avers that the purpose of the assignment was to act as security for 
respondent's $17,194.06 deht, and that respondent had agreed to pav 
$1,000 per week until the debt was paid in full, but failed to do so. 


Since the parties have put forth affirmative but conflicting claims 
with respect to the effect of the assignment on respondent’s payment ob- 
ligation under the contract, the burden rests upon each party to estab- 
lish its respective allegation by a preponderance of the evidence. See 
Woodrow Johns Co. v. John C. Moritz Company and/or William R. Har- 
son, 19 A.D. 537 (1960). 


Respondent is in essence claiming that there was a novation—the orig- 
inal contract terms concerning its obligation to pay complainant were re- 
placed by the terms of the assignment agreement. A novation requires 
that there be “a previous valid obligation, extinguished by a new valid 
contract, effected by a substitution of . . . undertaking, with the consent 
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of all the parties the debtor, the creditor . . . all intending such result. 58 
American Jurisprudence § 10 (2d ed., 1971). Although the assignment 
agreement appears on its face to be a valid contract, a determination as 
to whether a novation occurred can only be made by examining the in- 
tent of the parties. See Washburn Potato Company v. Samuel Eugene EI- 
sesser d/b/a Elsesser’s Produce Service, 36 A.D. 1390 (1977). 


Whether or not the parties intended for the assignment agreement to 
act as a novation can be resolved by examining the terms of such agree- 
ment. The agreement indicates that the assignment is to be considered a 
partial satisfaction of the debt, with respondent obligated to pay com- 
plainant the sum remaining due after funds are obtained from the Trini- 
dad court judgment. This is clear from the portion of the agreement 
which reads as follows: “(alssignors [respondent] recognize additional 
sums of money are due assignee [complainant] for potatoes delivered to 
Assignors, and agree to pay such sums to Assignee in due course, not to 
exceed the total amount of money then due.” 


It is apparent from the terms of the assignment agreement that re- 
spondent has met its burden of proving that the parties intended for 
such agreement to act as a novation of the original contract, although 
not as a complete discharge of respondent’s debt. Under the terms of the 
agreement, payment to complainant of the $17,194.06 will not be re- 


quired until complainant has collected on the court judgment. At that 
point, respondent will be bound to pay the difference between the 
amount collected and the $17,194.06. Thus, we conclude that a cause of 
action by complainant concerning payment of the disputed sum has not 
yet accrued. 


This conclusion is not inconsistent with respondent’s payment of 
$3,000.00 to complainant subsequent to June 1, 1978, but before the 
acquisition of any money from the court action. Complainant alleges 
that such payment indicates respondent’s acknowledgement of the as- 
signment as merely a security device, having no effect on the amount 
due and when it is to become due. However, the $3,000.00 payment is 
completely irrelevant herein, as complainant has admitted that the 
money was applied to another debt owed complainant by respondent. 


For the above stated reasons, the complaint should be dismissed. 


The complaint is hereby dismissed. 
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Copies of this order shall be served upon the parties. 





(No. 19,363) 


HENRY A. POLLAK RIVERHEAD CORPORATION v. HOUSE OF GOOD CEL- 
ERY, INC. PACA Docket No. 2-5373. Decided August 30, 1979. 


Order for payment of undisputed amount, and to show cause 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Maurice S. Axenfeld, Syracuse, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a timely complaint was 
filed in which complainant seeks to recover from respondent $10,500.00 
in connection with four shipments of potatoes in interstate commerce. A 
copy of the complaint was served on respondent. Respondent filed an an- 
swer thereto, admitting that the amount claimed by complainant was 
due and owing to complainant on account of the transactions involved 
herein, but asserting as affirmative defenses (1) that complainant had 
made an election of remedies by acting against a bond, posted by re- 
spondent with the New York State Department of Agriculture, in con- 
nection with the same transactions that are in dispute in this proceed- 
ing; and (2) that two of the four shipments involved herein had not been 
shipped in interstate commerce. 


By letter dated May 29, 1979, respondent was given ten days to sub- 
mit a copy of the documents alleged to have been filed by complainant 
with the New York State Department of Agriculture. Copies of these 
documents were deemed necessary to make a determination as to wheth- 
er their filing with the New York State Department of Agriculture pre- 
cluded complainant from maintaining its complaint under the Act. 


Respondent has not replied to the request for documentation. There- 
fore, we have not been presented with any grounds upon which to grant 
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respondent’s motion to dismiss. Accordingly, the motion to dismiss is de- 
nied. 


The only remaining issue in dispute is whether all four shipments of 
potatoes involved interstate commerce. We note that the destination of 
all four shipments of potatoes in dispute in this proceeding was respond- 
ent’s place of business at Syracuse, New York. Two of the shipments 
clearly involved interstate commerce. The first shipment originated in 
Delaware on July 29, 1978, and was received and accepted by respond- 
ent in New York at the agreed price of $2,955. The second shipment 
originated in Michigan on August 3, 1978, and was received and accept- 
ed by respondent in New York at the agreed price of $3,210.00. The 
total sales price of these two shipments is $6,165.00. Respondent has 
also admitted owing complainant this amount. 


Accordingly, pursuant to 7 U.S.C. 499g (a), respondent shall pay to 
complainant, as an undisputed amount, $6,165.00. Payment of this 
amount shall be made within 30 days from the date of this order with in- 
terest thereon at the rate of 8 percent per annum from September 1, 
1978, until paid. 


Pursuant to 7 U.S.C. 499g (a), respondent’s liability for payment of 
the amount remaining in dispute is left for subsequent determination in 
the same manner and under the same procedure as if no order for the 
payment of the undisputed amount had been issued. As to these last two 
transactions, respondent has denied complainant’s allegation that the 
potatoes passed through interstate commerce. Inasmuch as respondent 
has admitted purchase, receipt, and acceptance of the potatoes, but has 
denied that the Secretary has jurisdiction because these transactions did 
not pass in interstate commerce, the only issue left to resolve prior to an 
issuance of an order is whether the transactions did in fact involve inter- 
state commerce. 


One of the prerequisites of the Secretary’s jurisdiction in matters such 
as this is that the perishable agricultural commodity pass in interstate 
commerce. Such a factor must be affirmatively established by a com- 
plainant. Accordingly, complainant is hereby granted twenty (20) days 
within which to show cause why the complaint herein should not be dis- 
missed for lack of jurisdiction. In compliance with this order, complain- 
ant shall submit evidence showing that the potatoes shipped from Long 
Island, New York, to Syracuse, New York, on August 22 and August 28, 
1978, passed through interstate commerce. Complainant’s proof of in- 
terstate commerce may consist of sworn statements or affidavits from 
the truck drivers who carried the shipments from Long Island to Syra- 
cuse, New York, stating the route taken, or other documents which 
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would show that the potatoes passed through interstate commerce, such 
as records maintained by the carrier. Although such documentation 
would be considered sufficient proof of interstate commerce, complain- 
ant is not precluded from using other means which would show that the 
shipments were in interstate commerce. Any documents filed, however, 
must be accompanied by proper verification in order to have evidentiary 
value. 


Inasmuch as this matter is jurisdictional, failure by the complainant to 
comply with this order to show cause shall result in the issuance of an or- 
der of dismissal of the portions of the complaint which are based on the 
August 22 and August 28, 1978, transactions. 


Copies of this order shall be served upon the parties. 





(No. 19,364) 


FERNANDO VELDERRAIN v. DIXON TOM-A-TOE PRODUCE, INC. PACA 
Docket No. 2-5026. Decided August 30, 1979. 


Order of Dismissal — failure to prosecute action 


Where complainant failed to prosecute action in this proceeding, the complaint is dis- 
missed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Samuel A. Miller, Atlanta, GA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a complaint for reparation 
in the amount of $28,959.61 was filed on October 26, 1977, involving 
numerous shipments of tomatoes in interstate commerce. An answer 
was filed on April 6, 1978, in which respondent denied liability to com- 
plainant and asserted a counterclaim and set-off in the amount of 
$25,000. Complainant filed a reply thereto on April 26, 1978. 
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On February 6, 1979, the Department received notice from complain- 
ant’s attorney advising that he had withdrawn from the case. On March 
5, 1979, the Department sent complainant a letter by certified mail ask- 
ing complainant to indicate, within 20 days of its receipt thereof, wheth- 
er it still wished to maintain its complaint. Although this letter was re- 
ceived on April 19, 1979, as shown by the return receipt card in the file, 
no response was ever received by the Department. In a letter sent by 
registered mail dated June 14, 1979, respondent was informed by the 
Department that, in light of its apparent failure to prosecute this action, 
it would have ten days from its receipt of the letter in which to show 
cause why its complaint should not be dismissed. However, receipt by 
complainant was never acknowledged and, on July 23, 1979, the June 
14, 1979, letter was sent by regular mail. No response thereto was re- 
ceived by the Department. 


The issue of dismissing a complaint for failure of prosecution has been 
dealt with in prior reparation cases. Dismissal on this basis was ordered 
in PACA Docket No. 4470, 6 A.D. 12 (1947) and PACA Docket No. 5134, 
10 A.D. 1363 (1951). However, dismissal was denied in S. Katz & Co. v. 
Giannini Fruit Sales, Inc., 18 A.D. 1267 (1959). The decision whether or 
not to dismiss a complaint on these grounds “depends on whether, under 
the facts and circumstances of the particular case, the plaintiff is charge- 


able with want of due diligence in failing to proceed with reasonable 
promptitude.” 24 American Jurisprudence 2d, Dismissal, Discontinu- 
ance and Nonsuit 59 at 50. 


The facts and circumstances present in the instant case clearly war- 
rant dismissal of the complaint. Complainant is not licensed under the 
Act and, as a resident of Mexico, is not subject to license under the Act. 
Therefore, should this proceeding be allowed to continue through the 
stage of oral hearing and result in an order dismissing the complaint 
and/or granting the counterclaim, which would be likely assuming that, 
as is currently indicated, complainant fails to attend such hearing or par- 
ticipate in any other fashion throughout the remainder of this proceed- 
ing, respondent would probably be unable to recover an affirmative 
award of damages or attorney’s fees under 7 (a) of the Act (7 U.S.C. 
499g (a) ). This stems from the fact that the threat of license suspension 
by the Department for failure to comply with a reparation order (7 
U.S.C. 499g (d) ) would not be present. Hence, to require the occurrence 
of an oral hearing would serve only to increase respondent’s expendi- 
tures for attorney’s fees and witness fees with little chance of eventual 
reimbursement. Respondent should not be required to endure such a bur- 
den in the absence of any indication from complainant that it desires to 
prosecute its complaint. 
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For the reasons heretofore stated, the complaint is hereby dismissed. 
As complainant is a resident of Mexico and is neither licensed nor sub- 
ject to license under the Act, respondent’s counterclaim is hereby dis- 
missed. There having been no oral hearing in this matter, an award of 
fees and expenses incurred in connection with the oral hearing, as pre- 
scribed by 7 U.S.C. 499g (a), will not be made. 


Copies of this order shall be served upon the parties. 





(No. 19,365) 


ABELARDO VELDERRAIN v. DIXON TOM-A-TOE PRODUCE, INC. PACA 
Docket No. 2-5027. Decided August 30, 1979. 


Order of dismissal — failure to prosecute action 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Samuel Miller, Atlanta, GA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a complaint for reparation 
in the amount of $31,179.42 was filed on October 26, 1977, involving 
numerous shipments of tomatoes in interstate commerce. An answer 
was filed on April 6, 1978, in which respondent denied liability to com- 
plainant and asserted a counterclaim and set-off in the amount of 
$25,000. Complainant filed a reply thereto on April 26, 1978. 


On February 6, 1979, the Department received notice from complain- 
ant’s attorney advising that he had withdrawn from the case. On March 
15, 1979, the Department sent complainant a letter by certified mail 
asking complainant to indicate, within 20 days of its receipt thereof, 
whether it still wished to maintain its complaint. Although this letter 
was received on March 21, 1979, as shown by the return receipt card in 
the file, no response was ever received by the Department. In a letter 
sent by registered mail dated June 14, 1979, respondent was informed 
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by the Department that, in light of its apparent failure to prosecute this 
action, it would have ten days from its receipt of the letter in which to 
show cause why its complaint should not be dismissed. The letter was re- 
ceived on July 10, 1979, according to the return receipt card in the file, 
but no response thereto was ever received by the Department. 


The issue of dismissing a complaint for failure of prosecution has been 
dealt with in prior reparation cases. Dismissal on this basis was ordered 
in PACA Docket No. 4470, 6 A.D. 12 (1947) and PACA Docket No. 5134, 
10 A.D. 1363 (1951). However, dismissal was denied in S. Katz & Co. v. 
Giannini Fruit Sales, Inc., 18 A.D. 1267 (1959). The decision whether or 
not to dismiss a complaint on these grounds “depends on whether, under 
the facts and circumstances of the particular case, the plaintiff is charge- 
able with want of due diligence in failing to proceed with reasonable 
promptitude.” 24 American Jurisprudence 2d, Dismissal, Discontin- 
uance and Nonsuit 59 at 50. 


The facts and circumstances present in the instant case clearly war- 
rant dismissal of the complaint. Complainant is not licensed under the 
Act and, as a resident of Mexico, is not subject to license under the Act. 
Therefore, should this proceeding be allowed to continue through the 
stage of oral hearing and result in an order dismissing the complaint 
and/or granting the counterclaim, which would be likely assuming that, 
as is currently indicated, complainant fails to attend such hearing or par- 
ticipate in any other fashion throughout the remainder of this proceed- 
ing, respondent would probably be unable to recover an affirmative 
award of damages or attorney’s fees under 7 (a) of the Act (7 U.S.C. 
499¢ (a) ). This stems from the fact that the threat of license suspension 
by the Department for failure to comply with a reparation order (7 
U.S.C. 499g (d) ) would not be present. Hence, to require the occurrence 
of an oral hearing would serve only to increase respondent’s expendi- 
tures for attorney’s fees and witness fees with little chance of eventual 
reimbursement. Respondent should not be required to endure such a bur- 
den in the absence of any indication from complainant that it desires to 
prosecute its complaint. 


For the reasons heretofore stated, the complaint is hereby dismissed. 
As complainant is a resident of Mexico and is neither licensed nor sub- 
ject to license under the Act, respondent’s counterclaim is hereby dis- 
missed. There having been no oral hearing in this matter, an award of 
fees and expenses incurred in connection with the oral hearing, as pre- 
scribed by 7 U.S.C. 499g (a), will not be made. 


Copies of this order shall be served upon the parties. 
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(No. 19,366) 


A & J PRODUCE CoRP., et al. v. FILIGREE Foops, INC. PACA Docket No. 
2-5417. Decided September 17, 1979. 


Order of default — reparation awarded 


Decision by Donald A Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainants seek reparation against re- 
spondent in connection with transactions involving perishable agricul- 
tural commodities shipped in the course of interstate or foreign com- 
merce. A copy of the formal complaint was served upon respondent and 
respondent has not filed an answer thereto. The issuance of an order 
without further procedure is appropriate pursuant to Section 47.8 (d) of 
the Rules of Practice (7 CFR 47.8 (d) ). 


Complainant, A & J Produce Corp., is a corporation whose address is 
Hunts Point Terminal Market, Rm. 143, Bronx, New York. 


Complainant, American Banana Co. Inc., is a corporation whose ad- 
dress is Bronx Terminal Market, Pier 2, Harlem River, New York, New 


York. 


Complainant, E. Armata Inc., is a corporation whose address is 114- 
117 Hunts Pt. Terminal Market, Bronx, New York. 


Complainant, Craig-Ann Produce Co., Inc., is a corporation whose ad- 
dress is 167-168 New York City Terminal Market, Bronx, New York. 


Complainant, D’Arrigo Bros. Co. of New York, Inc., is a corporation 
whose address is 315 New York City Term. Mkt., Bronx, New York. 


Complainant, Wm. N. Feinstein & Co. Inc., is a corporation whose ad- 
dress is Units 323-324, Hunts Pt. Terminal Mkt., Bronx, New York. 

Complainant, Fierman Produce Exchange, Inc., is a corporation whose 
address is 250 Hunts Point Market, Bronx, New York. 


Complainant, Harry Klein Produce Corp., is a corporation whose ad- 
dress is Hunts Point Term. Mkt., Stores: B 205-B 208, Bronx, New York. 


Complainant, Leef-Brandt Produce, Inc., is a corporation whose ad- 
dress is Row A, Units 158, 159, 160, Hunts Pt. Terminal Mkt., Bronx, 
New York. 
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Complainant, Manniello Bros. & Manniello, Inc., is a corporation 
whose address is Hunts Pt. Term. Mkt., Units 134, 135 and 136, Bronx, 
New York. 


Complainant, Al Nagelberg & Co., Inc., is a corporation whose address 
is Row B, Rm. 216, Hunts Pt. Terminal Mkt., Bronx, New York. 


Complainant is a partnership composed of Angelo E. Porricelli and 
Mario A. Porricelli doing business as Porricelli Bros., whose address is 
3761 Willett Ave., Bronx, New York. 


Complainant, D. M. Rothman Co., Inc., is a corporation whose address 
is Hunts Pt. Term. Mkt., Row A-Room 109, Bronx, New York. 


Complainant is a partnership composed of Julius H. Rubin, Aaron M. 
Rubin and Marc A. Rubin doing business as Rubin Bros., whose address 
is 147-148 New York City Term. Mkt., Bronx, New York. 


Complainant, H. Schnell & Company, Inc., is a corporation whose ad- 
dress is 238 New York City Terminal Market, Bronx, New York. 


Complainant, Shapiro & Cohen, Inc., is a corporation whose address is 
Units 153-154-155, Hunts Point Terminal Mkt., Bronx, New York. 


Complainant, M. Singer’s Sons Corp., is a corporation whose address is 


Hunts Pt. Terminal Mkt., Units 261-263, Bronx, New York. 


Complainant, L & K Tomatoes, Inc. also trading as Square Produce 
Co., is a corporation whose address is 1114 Burnett Place, New York, 
New York. 


Complainant, Wishnatzki & Nathel, Inc., is a corporation whose ad- 
dress is 301C New York City Terminal Mkt., Bronx, New York. 


Respondent, Filigree Foods, Inc., is a corporation whose address is 
Taft Rd., Totowa, New Jersey. 


Respondent was licensed under the Act at the time of the transactions 
involved herein. The facts alleged in the formal complaint are hereby 
adopted as findings of fact of this order and constitute violations by re- 
spondent of Section 2 of the Act (7 U.S.C. 499b). 


Within 30 days from the date of this order, respondent shall pay to 
complainants, as reparation, the amounts stated below, which we find to 
be the amount of damage to which complainant’s are entitled as a result 
of the violations found herein, with interest thereon at the rate of 8 per- 
cent per annum. 





A& J PRODUCE CORP. v. FILIGREE FOODS 


Complainants 


A &J Produce Corp., 


American Banana Co., Inc., 


E. Armata, Inc., 


Craig-Ann Produce Co., Inc., 


D’Arrigo Bros. Co. of New York, Inc., 


Wm. N. Feinstein & Co., Inc., 


Fierman Produce Exchange, Inc.., 


Harry Klein Produce Corp., 


Leef-Brandt Produce, Inc., 


Manniello Bros. & Manniello Inc., 


Al Nagelberg & Co., Inc., 


Porricelli Bros., 


D. M. Rothman Co., Inc., 


Rubin Brothers, 


H. Schnell & Co., Inc., 


Shapiro & Cohen, Inc.., 


M. Singer’s Sons Corp., 


Square Produce Co., 


Wishnatzki & Nathel, Inc., 


Cite as 38 A.D. 1241 


Reparation Award 


$7,795.50, with interest thereon from No- 
vember 1, 1978, until paid. 


$3,475.00, with interest thereon from Oc- 
tober 1, 1978, until paid. 


$756.00, with interest thereon from No- 
vember 1, 1978, until paid. 


$85.00, with interest thereon from Octo- 
ber 1, 1978. 


$3,849.00, with interest thereon from No- 
vember 1, 1978. 


$340.00, with interest thereon from No- 
vember 1, 1978. 


$1,552.50, with interest thereon from No- 
vember 1, 1978. 


$576.00, with interest thereon from No- 
vember 1, 1978. 


$2,196.00, with interest thereon from. Oc- 
tober 1, 1978. 


$407.00, with interest thereon from Octo- 
ber 1, 1978. 


$4,025.00, with interest thereon from No- 
vember 1, 1978. 


$396.00, with interest thereon from No- 
vember 1, 1978. 


$1,025.00, with interest thereon from No- 
vember 1, 1978 


$1,436.00, with interest thereon from No- 
vember 1, 1978. 


$7,798.75, with interest thereon from No- 
vember 1, 1978. 


$200.00, with interest thereon from Oc- 
tober 1, 1978. 


$9,464.20, with interest thereon from No- 
vember 1, 1978. 
$300.00, with interest thereon from Oc- 


tober 1, 1978. 


$1,509.50, with interest thereon from No- 
vember 1, 1978. 
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Copies hereof shall be served upon the parties. 


(No. 19,367) 


THOMAS FERRI, d/b/a THOMAS FERRI FARMS v. C & C FARMS, a 
Corporation. PACA Docket No. 2-4874. Decided September 17, 
1979. 


Acceptance — by failure to reject — Contract — failure to prove breach of 

— Commercial unit — failure to establish as to part of goods sold — Dam- 

ages — failure to prove — Contract price — failure to pay — Reparation 
awarded 


Where respondent accepted the produce in issue as found herein, respondent is liable to 
complainant for the full contract price in the amount of $3,816.00, for which rep- 
aration is awarded complainant against respondent with interest. 


Prevailing party — award of fees and expenses 
Complainant, the prevailing party herein has filed claim for fees and expenses in con- 


nection with the oral hearing. Therefore, additional reparation of $1,413.20 there- 
for is awarded complaint against respondent with interest. 


George L. Aubrey, Presiding Officer. 
Alan B. Epstein, Philadelphia, PA, for complainant. 
Wm. S. Cappuccio, Hammonton, NJ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $3,816.00 in connection with a transaction in inter- 
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state commerce involving a shipment of mixed greens from Florida to 
New England markets. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the complaint was served upon respondent, 
who filed an answer thereto which, in effect, admitted liability for 
$1,453.42, but denied liability for the remainder. 


An oral hearing was held at Hammonton, New Jersey on September 
13, 1978, at which both parties were represented by counsel. Com- 
plainant testified as a witness for himself, and Mr. Samuel J. Cappuccio, 
owner of respondent, testified for it. Subsequent to the hearing the affi- 
davit of one Samuel Frederico was submitted by the respondent. This 
has not been received in evidence. 


FINDINGS OF FACT 


1. Complainant is an individual doing business as Thomas Ferri 
Farms, whose address is P. O. Box 1005, Bushnell, Florida. 


2. Respondent is a corporation whose address is 67 Middle Road, 


Hammonton, New Jersey. At all times material herein respondent was 
licensed under the Act. 


3. On or about March 7 or 8, 1977 complainant and Mr. Cappuccio 
owner and operator of respondent, entered into a oral contract by tele- 
phone for the purchase and sale of a truckload of mixed greens, terms 
f.o.b. Florida, to be picked up by respondent’s truck, which was at that 
time in Florida. 


4. On the evening of March 11, 1977 (Friday) complainant loaded re- 
spondent’s truck driven by respondent’s employee, Sam Frederico, and 
at that time delivered to him an invoice for the greens as follows: 


Sold to: C & C Farms 
69 Middle Road Date 3/11/77 
Hammonton, New Jersey 


Quantity 
Shipped Stock Number/Description 


148 Collards 
Spinach 10 blocks ice 


Kale 





Quantity 
Shipped Stock Number/Description 


150 Spinach 
150 Collards 
125 Kale 

50 Spinach 


5. Shortly before midnight on the evening of March 13, 1977, Mr. 
Cappuccio received a telephone call from his first customer in Provi- 
dence, Rhode Island to the effect that part of this shipment, the collards, 
was good but that all of the kale and spinach was being rejected as of in- 
ferior quality. Shortly thereafter the truck proceeded to the Boston 
market (Chelsea) where the remaining collards were sold. 


6. On the morning of March 14, 1977, at an unknown time, an un- 
identified employee of respondent telephoned Mr. Ferri in Florida to 
notify him of problems with the kale and spinach. This telephone call 
was followed by a mailgram from Mr. Cappuccio to Mr. Ferri as follows: 


TOM FERRI 
P.O. BOX 1005 
BUSHNELL FL. 33513 


THIS IS A CONFIRMATION COPY OF A PREVIOUSLY PHONE-DELIVERED TELE- 
GRAM REGARDING LOAD OF SPINACH KALE AND COLLARDS. 


MR. FERRI 


THIS IS TO CONFIRM TELEPHONE CONVERSATION WARNING OF MARCH 14, 
1977, WHEREIN WE ARE REJECTING LOAD OF MERCHANDISE HAVE OBTAINED 
GOVERNMENT INSPECTION INDICATING DECAY AND INFERIOR QUALITY, AS 
YOU HAD NO ONE TO HANDLE SAID ITEMS WE ARE HANDLING SAME FOR YOUR 
ACCOUNT. WE BOUGHT NUMBER 1 QUALITY GOODS TO REACH THE DESTI- 
NATION PROVIDENCE AND BOSTON SAID GOODS ARE NOT NUMBER 1 QUALITY 
BY GOVERNMENT INSPECTION COPY OF WHICH WILL BE FORWARDED TO YOU 
ABOVE IS RESULT OF BREACH OF CONTRACT OF QUALITY OF GOODS WOULD 
APPRECIATE ANY INSTRUCTIONS TO ABOVE BY WIRE OR WE WILL FORTH- 
WITH HANDLING AS INDICATED HEREIN. 


SAMUEL J. CAPPUCCIO C AND C FARMS 
14:38 EST 


To which Mr. Ferri sent a reply mailgram to the effect that the ship- 
ment was f.o.b. Florida, and was the property of the respondent. 


7. On or about March 15, 1977 complainant mailed respondent a bill 
for “shipment of greens, 848 pkg’s at $4.50/$3,816.00.” with copy of in- 
voice. 
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8. On or about July 12, 1977 respondent submitted a check in the 
amount of $1,453.42 payable to complainant through the New York 
office, F&V, AMS as full settlement of the claim. This was refused by 
the complainant. 


9. On or about September 19, 1977 complainant filed a complaint to 
initiate this proceeding, which was within nine months after the accrual 
of its alleged cause of action. 


CONCLUSIONS 


The telephone call from an unidentified employee of respondent to the 
complainant on the morning following the truck’s arrival in Providence 
may have been an attempted rejection of nonconforming goods. 
However, in fact, there was no rejection because respondent sold part of 
the truck to its first customer. The Uniform Commercial Code ' gives a 
buyer the right to reject nonconforming goods, but to do this he must re- 
ject the whole lot. The only exception is where the buyer accepts any 
commercial unit or units and rejects the rest. Here respondent allowed 
its customer in Providence to pick and choose what it liked, and has 
made no showing that the collards the customer took off constituted a 
commercial unit. In fact Mr. Cappuccio testified that he didn’t 
remember how many collards were sold in Providence. Although re- 


‘ The pertinent paragraphs and sections of the UCC are as follows: 


§ 2-105. Definitions: Transferability; “Goods”; “Future” Goods; “Lot”; 
“Commercial Unit” 


Oe. 7s 


(6) “Commercial unit” means such a unit of goods as by commercial usage is a 
single whole for purposes of sale and division of which materially impairs its 
character or value on the market or in use. A commercial unit may be a single 
article (as a machine) or a set of articles (as a suite of furniture or an assortment 
of sizes) or a quantity (as a bale, gross, or carload) or any other unit treated in 
use or in the relevant market as a single whole. 


§ 2-601. Buyer’s Rights on Improper Delivery 


Subject to the provisions of this Article on breach in installment contracts 
(Section 2-612) and unless otherwise agreed under the sections on contractual 
limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of 
delivery fail in any respect to conform to the contract, the buyer may 


(a) reject the whole; or 
(b) accept the whole; or 
(c) accept any commercial unit or units and reject the rest. 
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spondent had two customers, it would appear that as between 
complainant and respondent, the entire truck was a commercial unit, as 
is usually the case. That is, the sale was all of one type of goods, loaded 
and shipped by one party in a single truck. We conclude that re- 
spondent’s attempted rejection of the remainder of the truck was in- 
effective. The contents of the truck remained the property of 
respondent. 


By accepting the produce respondent became liable for the contract 
price less any claim it might have for damages for breach of contract. 
The burden of proving both breach and damages is on respondent. 
Antigo Potato v. Oaks, 24 A.D. 85 (1965). Mr. Ferri maintains that he 
loaded the greens in good condition. If Mr. Cappuccio could have proved 
that the greens were not in suitable shipping condition when loaded he 
might have been entitled to some relief. However his testimony was 
almost entirely secondary information coming in from his customers 
and others to whom he tried to sell the shipment. This is not enough to 
overcome Mr. Ferri’s direct testimony. 


The documentary evidence on this point consisted of two items: viz: a 
dump certificate dated March 15, 1977 from the Hammonton, New 
Jersey Board of Health for a load of “spinach and kale”, and what 
appears to be an inspection report of some spinach and kale at Chelsea, 
Massachusettes on March 14, 1977. Neither of these documents stand- 
ing alone proves anything. Mr. Cappuccio testified that he helped dis- 
pose of the spinach and kale in the approximate amounts shown on the 
complainant’s invoice. However, there is nothing on the dump certificate 
itself to identify the dumped product as the greens loaded by the com- 
plainant. That is, the certificate shows no origin or identifying marks. 


The purported inspection certificate does show Florida as the point of 
origin for a quantity of spinach and kale, but mentions no identifying 
marks. This produce apparently was not in a very good condition, but it 
is not clear from the certificate whether it was completely unfit for 
human consumption or not. In any event, the certificate could in no way 
show whether the deterioration of the produce was due to abnormal 
transportation conditions or to other causes. This certificate on the form 
of a private firm known as National Perishable Inspection Service, Inc., 
shows an inspection at 1:30 a.m., March 14, with “3/4 of load removed 
and stowed in consignee’s chest”. The consignee is shown as “J Cerasuolo 
and Company.” It is not clear whether the inspection was of the produce 
still on the truck or that already unloaded, or both. 


The inspection certificate states that part of the product was in a “car 
number TJJ 580” but the dump certificate referred to a truck license 
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“NJT JJ37L.” Thus the documents do not help each other, and do not 
serve in any way to identify this as complainant’s shipment. 


In fact the authenticity of the inspection certificate is not proved. Mr. 
Cappuccio testified that he received it in the mail sometime after order- 
ing an inspection, but has not otherwise authenticated it. The certificate 
is not even signed, but rather has a typed signature of “C. Furness”, 
otherwise unidentified. 


Thus we are unable to accept the inspection certificate as an authentic 
document which relates to this case. The dump certificate, apparently 
authentic since signed by some official, has not been shown to refer to 
the greens which respondent purchased from complainant. 


Respondent has failed to meet its burden of proving a breach of 
contract ? and is liable for the full contract price. See O.D. Huff Jr., Inc 
v. Pagano & Sons, 21 A.D. 385 (1962). 


There was some controversy in the record about the price. Mr. Ferri 
maintains that his invoice price of a flat $4.50 per crate, f.o.b. Florida, 
was the price originally agreed upon by the parties. Mr. Cappuccio 
testified to the effect that the price was somehow to have been set at the 
market by Mr. Ferri, but introduced no evidence of what the market 
price would have been. Mr. Ferri testified convincingly that the agreed 
price was $4.50 f.o.b. Florida for all three commodities. We accept Mr. 
Ferri’s price of $4.50 per crate for the entire shipment absent other 
evidence. Accordingly, respondent is liable for the full invoice amount of 
$3,816.00 (848 crates at $4.50). Its failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation must 
be awarded to the complainant with interest. 


The one person who presumably had knowledge of all the facts was re- 
spondent’s truck driver, identified in the record as Sam Frederico. He 
could have testified to the whereabouts and conditions of the greens at 
all times after loading. He was not called as a witness by respondent at 
the hearing, nor did respondent at that time explain the absence of this 
witness. Sometime after the hearing respondent did submit an affidavit 
from Mr. Frederico attached to its post hearing statement of facts and 
memorandum of law. Respondent’s rationale for this late introduction of 
Mr. Frederico’s affidavit is that the record made at the hearing contains 
some hearsay testimony about what Mr. Frederico said and did when he 
picked up the shipment in Florida. The record does contain some testi- 


2 Mr. Cappuccio also testified that the truck was loaded a day earlier than he desired. But 
since he sent his own truck and driver to make the pick-up we do not see how complainant 
could be in any way at fault for this error, if such it was. 
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mony by Mr. Ferri about a discussion with Mr. Frederico on the subject 
of proper icing. However, the late affidavit submitted by respondent 
goes far beyond this minor dispute, and in fact attempts to introduce 
Mr. Frederico’s testimony on all material matters. The affidavit would 
supply all missing elements in respondent’s defense, reciting in detail 
the entire history of this load of greens from the time it was loaded until 
finally disposed of. We are not receiving this affidavit in evidence. Re- 
spondent in this case specifically demanded an oral hearing. That hear- 
ing was held, testimony for both sides was given, and the hearing was 
closed by the presiding officer without any motion by respondent to 
have it continued. Respondent made no mention then of this testimony 
which only Mr. Frederico could supply. In effect, respondent is asking 
for a second opportunity to establish its defense. This we cannot allow. 
The Act and the regulations contemplate an oral hearing or, if this is 
waived, a shortened procedure utilizing an oral hearing or, if this is 
waived, a shortened procedure utilizing affidavits. Respondent is not 
entitled to both. 


Complainant, as the prevailing party is entitled to an award of rea- 
sonable fees and expenses incurred in connection with the hearing. This 
is under authority of section 7 of the Act (7 U.S.C. 499g). He has sub- 
mitted a claim for fees and expenses in the amount of $1,563.20, all but 
$150.00 of which we find to be reasonable and associated with the hear- 


ing. The $150.00 item for preparation of the complaint and collation of 
documents is not related to the hearing. Accordingly, complainant is en- 
titled to an additional reparation award in the amount of $1,413.20. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $3,816.00 with interest thereon at 
the rate of 8 percent per annum from April 1, 1977 until paid; and as 
additional reparation the sum of $1,413.20 with interest thereon at the 
rate of 8 percent per annum from the date of this order until paid. 


Copies of this order shall be served upon the parties. 
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(No. 19,368) 


POTATO SALES, INC. v. PALMER Foops, INC. PACA Docket No. 2-5343. 
Decided September 17, 1979. 


Contract terms — time of shipment — failure to conform to — Nondelivery 
— failure to file claim for damages — Dismissal 


Where complainant failed to ship the first shipment of potatoes within the time specified 
in the contract, respondent was not obligated to accept it at a later date. Further, 
with respect to the second load contracted for, complainant made no attempt to de- 
liver and could have been held to have breached the contract had respondent filed a 
claim for damages. The complaint is therefore dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Ewing Smith, Jr., Murfreesboro, TN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $1950 against respondent in connection with a contract 
for the sale of potatoes to be shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 


Since the amount claimed as damages does not exceed $3000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Neither party did 
so. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Potato Sales, Inc., is a corporation whose post office 
Address is P.O. Box 660, Park River, North Dakota. 


2. Respondent, Palmer Foods, Inc., is a corporation whose post office 
address is 415 South Front Street, Murfreesboro, Tennessee. At the time 
of the transaction involved herein, respondent was licensed under the 
Act. 


3. On or about November 22, 1977, in the course of interstate com- 
merce, complainant sold to respondent two truck loads of potatoes at an 
f.o.b. price of $3.40 per hundred. The trucks were to each contain 
approximately 180 100-pound bags of Red River Valley, Regular 
BlueTag Cobblers and 220 100-pound bags of Red River Valley, Regular 
BlueTag Kennebecs. The contract also provided as follows: “TIME OF 
MAKING SHIPMENT-First truck to arrive Feb. 5-15, 1978, trucks 
available, weather permitting. 2nd truck, March 5-15, 1978, trucks 
available, weather permitting”. The contract was negotiated through the 
QO. L. Davis Brokerage Co., 1300 Market Street, Chattanooga, Tennes- 
see. 


4. On or about February 13, 1978, the complainant notified the O. L. 
Davis Brokerage Co. that it would not be able to deliver the first truck 
load of potatoes by February 15, 1978. On that same date, the broker 
sent complainant a letter, confirming their telephone conversation, noti- 
fying complainant that the respondent was cancelling the first load of 
potatoes due to the nonshipment. By telegram dated February 14, 1978, 
the complainant notified respondent that it would ship the first truck 
load of potatoes when “we get one truck”. Complainant never did, how- 
ever, ship that truck load of potatoes to respondent. Moreover, as to the 
second truck load of potatoes, complainant neither shipped, attempted 
to ship, or had any conversations with the broker or respondent with re- 
gard to whether the potatoes were available or could be shipped. 


6. Complainant was unable to sell any of the Cobblers but sold the 440 
bags of Kennebecs for $1.75 per bag. It therefore realized $1950 less 
than it would have realized from its contract with respondent. 


7. An informal complaint was filed on June 12, 1978, which was with- 
in nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 
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Complainant admits its failure to ship the first load of potatoes within 
the time specified in the contract but relies heavily on the provision in 
the contract which stated shipment was to be made if trucks were avail- 
able. As we pointed out recently, L.S. Taube & Co. v. Palmer, 38 A.D. 
731 (1979), a provision in the contract which specifies “trucks available” 
is to be given its full import. We also pointed out there that such a provi- 
sion, excusing performance, cannot be construed to function only for the 
benefit of the seller. We held therefore that while the seller was not com- 
pelled to ship during the time period stated in the contract if trucks were 
not available, that, should it not be able to ship during that period, the 
buyer was not obligated to accept shipment at a time entirely different 
from that called for in the contract. 


In the instant case, the fact remains that, blameless as it may be for 
failing to ship the first truck load of potatoes in the period February 5 
through February 15, 1978, the first truck load of potatoes was not 
made available to respondent on the delivery date called for in the con- 
tract. Since the parties had not contracted for a later shipment, respond- 
ent was not obligated to accept the first truck load of potatoes after 
February 15, 1978. 


The evidence presented by the parties, as to the second load of pota- 
toes, which was to be shipped in the period of March 5 through March 


15, 1978, does not contain any information that complainant ever at- 
tempted to ship that truck load or that it had any conversations with the 
broker or respondent as to shipment of it. Evidence submitted by the 
complainant, however, does indicate that it might have had trucks avail- 
able to it during the period March 11 through March 15, 19178. Since 
complainant did not ship the potatoes, we could have concluded that, 
based on the evidence submitted by it, it had violated its contract with 
the respondent. As a consequence, had respondent submitted a claim for 
damages, we would have found in its favor. 


The above discussion leads to only one conclusion, the complaint 
should be dismissed. See, L. S. Taube & Co. v. Palmer, supra, 38 A.D. 
731. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 








1254 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 1254 


(No. 19,369) 


RUSHTON & Co., INC. v. LABISH BROKERAGE COMPANY. PACA Docket 
No. 2-5028, Decided September 17, 1979. 


Deterioration, onions — subsequent to delivery — responsibility of buyer 
— Loss due to sprouting — responsibility of seller — Damages — measure 
of — reparation awarded for 


Where the complainant buyer is responsible for the excessive decay in the first shipment of 
onions in issue, and the respondent seller is responsible for the loss due to sprouting 
or 54% if the total loss with respect to this shipment, respondent is liable to com- 
plainant for $3,628.79 thereon. With respect to the second shipment, where the 
only loss is due to sprouting, respondent is liable to complainant thereon for 
$4,370.00. The total loss to complainant is $7,998.79, for which reparation is 
awarded complainant against respondent with interest. 


Prevailing party — award of fees and expenses 


Complainant, the prevailing party herein, has filed claim for fees and expenses in connec- 
tion with the oral hearing. Additional reparation therefor is awarded complainant 
against respondent of $187.70 with interest until paid. 


Diane Langton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $11,089.99. The transaction in 
question involved the sale of onions, a perishable agricultural commod- 
ity, in foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
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to the complainant. Subsequently, complainant filed a request for an 
oral hearing. 


An oral hearing was held in Portland, Oregon, on December 18, 1978, 
at which hearing both parties represented themselves. Three witnesses 
testified at the hearing, one for complainant and two for respondent. 
Complainant filed proposed findings of fact and respondent submitted a 
brief. 


FINDINGS OF FACT 


1. Complainant, Rushton & Company, Inc., is a corporation whose ad- 
dress is 1900 Powell Street, Emeryville, California 94608. 


2. Respondent, Labish Brokerage Company, is a corporation whose 
address is Post Office Box 9027, Brooks, Oregon 97305. At the time of 
the transaction in dispute, respondent was licensed under the Act. 


3. On or about January 6, 1977, in the course of interstate and foreign 
commerce, respondent by oral contract sold to complainant eight con- 
tainers, consisting of 3,360 sacks of onions at $3.85 per sack less 10 
cents protecting for a total purchase price of $12,600, delivered to the 


Seattle dock for shipment to England via the vessel, Margaret Johnson. 
Respondent was to apply sprout inhibitor to the onions prior to ship- 
ment. The sale was confirmed by respondent’s invoice numbered 2734. 


The onions were inspected at shipping point upon respondent’s re- 
quest. The following data, in pertinent part, appeared on the Inspection 
Certificates. 


Certificate Date Container Decay Grade 
A006456 1/4/77 850-50 lb. 1% U.S. No. 


sacks Medium 


A006455 1/4/77 850-50 Ib. 1% U.S. No. 
sacks Medium 


A006463 1/5/77 830-50 lb. Less than U.S. No. 1 
sacks 1% Medium 


A006294 1/5/77 830-50 lb. 2% U.S. No. 1 
sacks Medium 


5. Upon arrival in England, the following inspections were made of 
the onions. 
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A. On February 3, 1977, the Liverpool & Glascow Association for the 
Protection of Commercial Interests as respects Wrecked and Damaged 
Property, Ltd. inspected 3 of the containers and noted the following 
conditions, in pertinent part, in their survey report. 


JLCU 757093 


Generally the onions presented a normal appearance with the exception of 
slight grey mould on the dead outer scales of some onions. A very small propor- 
tion of the onions showed evidence that they were about to sprout at the necks. 


JLCU 747127 


It was estimated that approximately five (5) per cent of the onions had sprouted 
at the necks and the occasional onion was found to have root growth. Grey 
mould was present on the dead outer scales of possibly up to fifteen per cent 
(15%) of the onions. 


BSLU 340503 


Grey mould was present on the dead outer scales of some onions and on the 
polypropylene net bags. There was evidence that a number of onions were about 
to sprout from the necks. 


All containers contained the occasional onion in a totally wasty condition. 


B. On February 8, 1977, H. H. Bridger & Co. Ltd. inspected 7 of the 


containers and noted the following conditions, in pertinent part, in their 
survey report. 


(i) Close inspection of the contents of a number of bags chosen at random re- 
vealed 17.74%, either wasty or affected by incipient sprouting by count, of 
these, 9.51% were sprouting, and 8.23% were wasty, the latter being without 
commercial values. 


(iv) Soft/Wasted Onions revealed with evidence of mould on outer scales 
around neck but not internally, and wastage was confined to soft scales beneath 
dried outer skins of the Onions. 


(v) Consignments had been variously effected by green fungal mould, and in- 
cipient growth subsequent to harvesting, and from evidence noted at Survey 
very probably during transit. Thus indicating that the Onions had been main- 
tained at too high a temperature during transit, and probably subjected to a 
lower level of ventilation than desirable during transit. 


(vi) Condition of the consignment was such that the packages did not reach the 
required standards under E.E.C. Regulations, and further would not command 
the market values of similar sound Onions. 


6. Complainant’s consignee, Lewis I. Emanuel & Son, Ltd., wrote com- 
plainant a letter dated March 15, 1977, stating its loss at $2 per sack or 
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approximately $7,000. Such losses were further delineated in consig- 
nee’s tabulation dated August 31, 1977. 


7. Complainant paid consignee, Louis I. Emanuel $6,719.99, in ap- 
peasement of its claimed loss. 


8. On or about January 14, 1977, in the course of interstate and for- 
eign commerce, respondent by oral contract, sold to complainant twen- 
ty-one containers, consisting of 8,740 50-pound sacks of onions at $3.30 
per sack less 10 cents protecting for a total purchase price of 
$27,968.00, delivered to the Seattle dock for shipment to England on 
the vessel, Axel Johnson. Respondent was to apply sprout inhibitor to 
the onions prior to shipment. The sale was confirmed by respondent’s in- 
voice numbered 2759. 


9. The onions were inspected at shipping point, upon respondent’s re- 
quest. The following data, in pertinent part, appeared on the Inspection 
Certificates. 


Certificate Date Container Decay Grade 
A006475 1/11/77 400-50 lb. Less than U.S. No. 
sacks 1/2 of 1% Medium 
A006554 1/11/77 830-50 lb. Less than U.S. No. 1 
sacks 1% Medium 
A006555 1/12/77 830-50 lb. 1% U.S. No. 1 
sacks Medium 
A006556 1/12/77 850-50 lb. 1% U.S. No. 
sacks Medium 
A006535 1/14/77 850-50 lb. 2 U.S. No. 
sacks Medium 
A006538 1/14/77 830-50 lb. 2% U.S. No. 
sacks Medium 
A006579 1/14/77 830-50 lb. 1% U.S. No. 
sacks Medium 
A006580 1/14/77 830-50 lb. Less than U.S. No. 
sacks 1/2 of 1% Medium 
A006601 1/14/77 830-50 lb. % U.S. No. 
sacks Medium 


A006604 1/14/77 830-50 lb. 2% U.S. No. 
sacks Medium 


10. Upon arrival in England, the following inspection was made of 
the onions. On February 22, 1977, Geo. R. Dickeson & S. Dargavel Ltd. 
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inspected 2 containers of the onions, numbered 757117 and 757101, and 
noted the following conditions present, in pertinent part, in their survey 
report. 


Sprouting 
Container Sound Onions Onions 


12.34%. 
11.26%. 
13.07%. 
11.32%. 
12.66%. 
11.76%. 


757117 135 
134 
133 
757101 141 
138 
135 


... [I]t could be seen through the mesh of the bags that several of the onions 
were sprouting, in some instances the new shoots being up to six inches in 
length .... As can be seen from the above the percentage of sprouting Onions 
was fairly average throughout. . . 


11. Complainant’s consignee, J. D. Lovett, Ltd., of London, England, 
originally purchased the 21 containers of onions from complainant for 
$72,105.00. 


12. Complainant flew to London on February 13, 1977, to inspect ten 
containers of the onions that contained sprouting in varying amounts, 
ranging from slight to heavy, with some sprouts ten to twelve inches 
long. At that time complainant and its consignee agreed that the consig- 
nee would attempt to sell the onions at the best possible price and com- 
plainant would stand behind any adjustment necessary , not to exceed a 
maximum amount of $1.00 per sack. Ultimately the consignee paid com- 
plainant $67,668.00; $34,000.00 on March 25, 1977, $17,000.00 on 
April 22, 1977, and $16,668.00 on May 29, 1977. The consignee paid 
$4,370.00 less than its original agreement with complainant; a deduc- 
tion equal to 50 cents per sack. 


13. An informal complainant was filed on July 27, 1977, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


On January 6, 1977, and on January 14, 1977, complainant contract- 
ed to buy eight containers and twenty-one containers of onions from re- 
spondent, respectively, which onions were to be delivered to the Seattle 
dock, destined for ultimate shipment to England. The first shipment was 
loaded on the Margaret Johnson. Upon arrival in England, seven con- 
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tainers out of the eight were inspected; 9.51% of the onions were found 
to be sprouting and 8.23% of the onions were found to be wasty, a condi- 
tion noted by the surveyor as leaving the onions without commercial 
value (see Findings of Fact No. 5B). In testimony at hearing complainant 
stated that the first shipment had to be resorted and repacked before 
sale and that, in total, complainant sustained a loss of $6,719.99 for the 
shipment. The second shipment was loaded on the Axel Johnson. Upon 
arrival of this shipment in England the only problem reflected in the 
survey report was one of sprouting, ranging between 11.26% and 
13.07% in the load. There was no mention of deterioration being pres- 
ent. Complainant claimed in testimony that its consignee completely re- 
fused the second shipment. Complainant contends it immediately flew 
to London to view the problem. Complainant and its consignee agreed 
that the consignee would sell the onions at the best possible price and 
complainant would cover any losses; not exceeding $1.00 allowance per 
bag. Complainant submitted evidence to show that it sustained a loss of 
$4,370.00 on the shipment. 


Complainant contends that respondent delivered onions for shipment 
that were of a quality inferior to those bargained for in the contract. In 
particular, complainant contends the warranty that respondent would 
apply sprout inhibitor to the onions prior to shipment, was breached. 


Respondent contends all the onions that it packed and loaded had been 
sprayed with sprout inhibitor. Therefore any onions found sprouting at 
destination, would be due to severe stress conditions caused by improper 
handling during transit; more specifically, that the onions were improp- 
erly refrigerated and/or ventilated. According to respondent, the sprout 
inhibitor was sprayed on the plants while they were in the field. As the 
leaves of one onion plant may cover onions, all the spray does not neces- 
sarily reach each and every onion. Therefore, some minimal amount of 
sprouting at destination should be expected. 


There is not dispute over the fact that the onions did in fact sprout 
and, in the case of the first shipment, deteriorated as well as sprouted. 
The survey reports indicate the percentages of sprouting and deteriora- 
tion in both shipments. In addition, complainant submitted pictures 
which were endorsed by surveyor H. H. Bridger to prove that the onions 
in the first shipment had in fact sprouted and the length of those 
sprouts. Respondent claims that 90% of the onions would have sprouted 
during transit had not the onions been sprayed with MH30 sprout inhib- 
itor. 


Expert opinion disagrees with respondent’s claim. Dr. F. M. Isenberg, 
wrote a paper entitled “The Use of Maleic Hydrazide on Onions” pub- 
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lished in the Proceedings of the American Society For Horticultural Sci- 
ence, Volume 68 (1956), pages 343-350, wherein he stated: 


Sprouting in winter-stored onions can be controlled by the use of the sodium 
salt of maleic hydrazide in field sprays applied two weeks to ten days before 
normal harvest. 


Where maleic hydrazide has been applied and is effective, the internal sprout 
tissue does not become yellow or green when exposed to light and warm condi- 
tions, but remains white and dormant. Maleic-hydrazide-treated bubls can be 
determined by this observation. 


Furthermore, in the article entitled, “The Role of Exogenous Plant Reg- 
ulators in the Dormancy of Onion Bulbs,” written by M. Abdel-Rahman 
and F. M. R. Isenberg in the Journal of Agricultural Science, Volume 82 
(1974), pages 113-116, the following conclusion was reached: 


Maleic hydrazide prolongs dormancy of onion bulbs permanently, not by inter- 
fering with the balance between endogenous plant hormones, but through its 
direct inhibition of cell division. 


In the case at hand, it could be true that the onions had been sprayed 
with MH30. Nevertheless, because of the sprouting evident at destina- 
tion such application was probably inadequate or improper. Transit 
stress would only enhance the amount of sprouting and the length of the 
sprouts. Improper handling would not be the cause of actual sprout orig- 
ination. As the seller is liable for proper application of the sprout inhibi- 
tor, the seller, respondent in this case, would be liable for the abnormal 
sprouting found upon arrival in England. 


Complainant’s monetary loss in the first shipment however, was not 
only due to sprouting, but also deterioration of the onions. According to 
the survey report by the Liverpool & Glascow Salvage Association, 


... The main cause of the deterioration was Botrytis which is a causal agent of 
‘neck rot.’ This cannot penetrate a healthy onion although isolated patches of 
growth often occur on dead surface scales. It enters through wounds or wet out- 
er scales, a common point being through succulent neck tissues. Growth occurs 
only in the presence of moisture, between about 3°-32°C. These bulbs have 
therefore been stored in relatively warm moist conditions at some state since 
harvest. 


Prior to shipment, respondent had all of the onions inspected by fed- 
eral inspectors (See Finding of Fact No. 4). Upon review of all the inspec- 
tion certificates, it is evident that all the onions were graded U.S. No. 1 
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and that all levels of decay were average between the tolerances allow- 
able, with decay ranging from 1/2 to 1% to 2%. All inspections took 
place, at most, two days prior to delivery to the Seattle dock. These facts 
lead us to the conclusion that respondent delivered onions of the quality 
bargained for to the dock in Seattle. Therefore any excessive deteriora- 
tion evident at destination had to have occurred subsequent to delivery 
of the onions to the Seattle dock and, as a result, is the buyer’s responsi- 
bility. 


Excessive decay was present only in the first shipment where 8.23% of 
the onions were described as being “wasty”. The other condition which 
caused complainant’s loss was that 9.51% of the onions were sprouting. 
In total amount, 17.74% of the entire load was affected adversely and, in 
fact, caused a loss to complainant of $6,719.99. The buyer, complainant 
in this case, is responsible for the deterioration which occurred subse- 
quent to delivery; or 46% of the total loss, for a total amount of 
$3,091.20. The seller, respondent in this case, is liable for the loss due to 
sprouting; or 54% of the total loss, for a total amount of $3,628.79. 


The only adverse condition present in the second shipment was sprout- 
ing. As the seller, respondent in this case, is liable for any loss due to 
sprouting, respondent is liable for the entire loss of $4,370.00. 


Respondent’s failure to pay complainant $7,998.79 is a violation of 
section 2 of the Act, for which reparation should be awarded with inter- 
est. 


Pursuant to the procedure provided for in section 49.19 (d) of the 
Rules of Practice (7 CFR 47.19 (d) ), complainant filed a timely claim for 
an award of $187.70, representing fees and expenses incurred in connec- 
tion with the oral hearing. As complainant has prevailed over respond- 
ent in this dispute, complainant is also entitled to recoupment of these 
expenses. 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant as reparation, $7,998.79, with interest thereon at 
the rate of eight percent per annum from March 1, 1977, until paid. 


Respondent shall also pay to complainant, as additional reparation, 
the sum of $187.70, with interest thereon at the rate of eight percent 
per annum from the date of this order, until paid. 
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Copies of this order shall be served upon the parties. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 19,370) 


HIGHLAND GRAPE JUICE Co. v. T. W. GARNER FOOD COMPANY. PACA 
Docket No. 2-5062. In order issued August 31, 1979, by Donald A. 
Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 19,371) 

AMERICAN FINE Foops, INC. v. PROGRESSIVE PRODUCE Co. PACA Dock- 
et No. 2-5468. In order issued September 4, 1979, by Donald A. 
Campbell, Judicial Officer. 

(No. 19,372) 


ROYAL FRUIT Co., INC. v. TAVILLA SALES Co. PACA Docket No. 2-5277. 


In order issued September 4, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,373) 


RICH-PAC PRODUCE, INC. v. PIONEER PRODUCE Co., INC. PACA Docket 


No 2-5313. In order issued August 30, 1979, by Donald A. Camp- 
bell, Judicial Officer. 
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DISMISSAL — VOLUNTARY WITHDRAWAL OF COMPLAINT 


(No. 19,374) 


DONNA JEAN PACKING, INC. v. BALTIMORE TOMATO Co., INC. PACA 
Docket No. 2-5289. In order issued September 4, 1979, by Donald 
A. Campbell, Judicial Officer. 


DISMISSAL — CIVIL ACTION FILED 


(No. 19,375) 


DAVID TILLMAN MAYO v. CARPENTER MARKETING, INC. PACA Docket 
No. 2-5291. In order issued August 27, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 19,376) 


GROWERS MARKETING SERVICE, INC. v. MOHAWK PRODUCE Co., INC. 
PACA Docket No. 2-5378. Reparation of $9,423.36 with 8 percent 
interest from September 1, 1978, plus the interest due on remit- 
tances prior to this order in the amount of $123.35, is awarded com- 
plainant against respondent in order issued September 4, 1979, by 


Donald A. Campbell, Judicial Officer. 
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DEFAULT ORDER — REPARATION AWARDED 


(No. 19,377) 


RALSTON PURINA COMPANY v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-52. Reparation of $4,665.00 with 8 percent interest 
from March 1, 1979, awarded complainant against respondent in 
order issued August 31, 1979, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 19,378) 


Woopy’s TOMATO CORP. v. DEFEO FRUIT Co., INC. PACA Docket No. 
RD-79-38. Reparation of $19,250.00 with 8 percent interest from 
December 1, 1978, awarded complainant against respondent in or- 
der issued August 31, 1979, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 19,379) 


DAN TUDOR & SONS SALES, INC. v. FILLIGREE Foops, INc. PACA Docket 
No. RD-79-23. Reparation of $10,280.00 with 8 percent interest 
from October 1, 1978, awarded complainant against respondent in 
order issued September 14, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,380) 


DIAMOND FRUIT GROWERS INC, v. FILLIGREE FOODS, INC. PACA Docket 
No. RD-79-11. Reparation of $3,615.20 with 8 percent interest 
from October 1, 1978, awarded complainant against respondent in 
order issued September 14, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,381) 
MENDELSON-ZELLER Co., INC. v. FILLIGREE Foops, INc. PACA Docket 


No. 2-5414. Reparation of $1,473.80 with 8 percent interest from 
September 1, 1978, awarded complainant against respondent in or- 





MISCELLANEOUS 1265 
Cite as 38 A.D. 1265 


der issued September 14, 1979, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 19,382) 


UNITED APPLE SALES, INC. v. FILLIGREE Foops, INC. PACA Docket No. 
2-5400. Reparation of $4,142.75 with 8 percent interest from Oc- 
tober 1, 1978, awarded complainant against respondent in order is- 
sued September 14, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,383) 


NASSAU SUFFOLK FROZEN FOODS Co., INC. v. FILLIGREE Foops, INC. 
PACA Docket No. 2-5427. Reparation of $1,725.45 with 8 percent 
interest from November 1, 1978, awarded complainant against re- 
spondent in order issued September 17, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,384) 


R & J PACKING & SALES Co., INC, v. FILLIGREE Foops, INC. PACA Dock- 
et No. 2-5429. Reparation of $8,100.00 with 8 percent interest 
from November 1, 1978, awarded complainant against respondent 
in order issued September 17, 1979, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 19,385) 


SUNKIST GROWERS, INC. v. FILIGREE Foops, INC. PACA Docket No. 
2-5428. Reparation of $3,650.87 with 8 percent interest from Sep- 
tember 1, 1978, awarded complainant against respondent in order 
issued September 17, 1979, by Donald A. Campbell, Judicial Of- 
ficer. 
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HORSE PROTECTION ACT 


SANCTION 


Civil penalty of $2000 — Consent 
Civil penalties of $800.00 and $600.00 — Consent 


SORED HORSE 


Showing and exhibition of 
PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS AND RECORDS 


Incomplete or incorrect 


ADDITIONAL PURCHASES 
Discovery of 


Increase in bond required 


AGREEMENTS 


Entering into, for favored treatment relating to purchase 
and sale of livestock 


BONDING REQUIREMENTS 


Failure to comply with 


BROKERAGE COMMISSION 
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CHECKS OR DRAFTS 

Insufficient funds 1166, 1186, 1194 
CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 


Failure to maintain in conformity with the regulations 


DEALER 


Reparation awarded against 


FALSE REPORT 


Concealing true volume of business 
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FINANCIAL REQUIREMENTS 


Failure to meet 


GIFTS 


Offering of in connection with purchases and sales 


INSOLVENCY 


Current liabilities exceeding current assets 


RECORD KEEPING PRACTICES 


Hindrance to audit 


SANCTION 
Civil penalty of $2,000.00 
Civil penalty of $1,000.00 
Suspension for 15 days 


Suspension for 30 days 


Suspension for 45 days 


UNJUST PRACTICE 


By dealer 
Failure to pay 
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ACCEPTANCE 


By failure to reject 


ACCORD AND SATISFACTION 


Failure to prove 


ASSIGNMENT AGREEMENT 


Novation of original contract 


Not as complete discharge of debt 


CAUSE OF ACTION 
As to disputed amount not yet present 


Pending court judgment 


COMMERCIAL UNIT 


Failure to establish as to part of goods sold 
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CONTRACT PRICE 


Failure to pay in full 


CONTRACT TERMS 
F. o. b. shipping point 
Specified time of shipment 
No obligation to accept at later date 
DAMAGES 


Measure of 


DAMAGE IN TRANSIT 
Apples, freezing 


Improper refrigeration 


Responsibility assumed trucker 


Buyer not absolved of responsibility for contract price 


DISPUTED AMOUNT 


Payment not required until court judgment 
DETERIORATION SUBSEQUENT TO DELIVERY 
Responsibility of buyer 
EXCESSIVE DECAY 


Onions, after delivery 


FAILURE TO REJECT 


By sale of partial load mixed produce 


FAILURE TO PROSECUTE ACTION 


Dismissal of complaint 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to pay purchase prices 
Failure to remit net proceeds 


Misrepresentation 


LOSS 


Due to sprouting, onions 


Responsibility of seller 
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MISREPRESENTATION 


Fresh tomatoes 


Packing in cartons denoting size other than actual 


NONDELIVERY 


Failure to file claim for damages for 


NOVATION 


Burden of proof sustained as to 


Original contract, not as complete discharge of duty 


PAYMENT 


Responsibility for 


PURCHASER 


Actual 


SANCTION 


Revocation of license 
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Suspension for 75 days — Consent 1220 


SPROUTING, ONIONS 
Loss due to 


Responsibility for 
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